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ACADEMIC FREEDOM 
AND 
CIVIL DISCOVERY 


CHARLES D. HOORNSTRA* 
MICHAEL A. LIETHEN** 


I. INTRODUCTION 


In two decisions of significance to the academic community, the re- 
search of university scientists was spared from discovery. In Dow Chem- 
ical,’ the Seventh Circuit Court of Appeals used the principle of aca- 
demic freedom as a factor in protecting research data from a subpoena. In 
Buchanan v. American Motors Corp.,? the Sixth Circuit Court of Appeals 
rested its decision on the principle of burdensomeness in quashing a 
deposition subpoena to explain the basis of research conclusions. 

In Dow Chemical, the Environmental Protection Agency (EPA) 
sought to cancel the registration of certain possibly toxic herbicides 
manufactured by Dow Chemical Company. In the administrative hearing 
that followed, Dow sought and obtained a subpoena requiring two 
University of Wisconsin researchers? to turn over every scrap of paper‘ 
relating to their on-going research into animal toxicity.’ The district 





* Assistant Attorney General, State of Wisconsin; B.A., 1963, M.A., 1965, J.D., 1967, 
University of Wisconsin-Madison. 

** Director, Office of Administrative Legal Services, University of Wisconsin- 
Madison; B.A., with honors, 1967, J.D., 1972, University of Wisconsin-Madison. 

1 Dow Chemical Co. v. Allen, 672 F.2d 1262 (7th Cir. 1982). 

2 Buchanan v. American Motors Corp., 697 F.2d 151 (6th Cir. 1983). 

3 The researchers were employed by the Department of Pathology of the University of 
Wisconsin Medical School. United States v. Allen, 494 F. Supp. 107, 109 (W.D. Wis. 1980), 
aff’d sub. nom., Dow Chemical Co. v. Allen, 672 F.2d 1262, 1266 n.2 (7th Cir. 1982). 

4 The subpoena required the production of: 

[A]ll letters, memoranda, correspondence, reports, notes, drafts, working papers, 
protocols for scientific studies, laboratory notebooks, raw data, data compilations, 
graphs, charts or papers of any kind, whether hand-written, typed, printed, or 
reproduced photostatically or photographically, all film, photographs, video- 
tapes, drawings, or other visual representations, and all magnetic, mechanical, or 
electronic recordings or other form of data compilation. The term documents and 
records does not include articles published in recognized scientific journals of 
wide circulation. 
Dow Chemical, 672 F.2d at 1274 n.20. 

5 There is no question but that the on-going research related to the EPA proceedings. 

The researchers were examining the effect of the chemical 2, 3, 7, 8-tetra-chlorodibenzo-p- 
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court denied the petition of the United States to enforce the subpoena 
against the two researchers, and the Seventh Circuit Court of Appeals af- 
firmed.® 

In Buchanan v. American Motors Corp., the underlying products 
liability action alleged the defective manufacture of the Jeep. A Univer- 
sity of Michigan researcher had published a study concluding that the 
Jeep’s roll-over rate was disproportionately high.” Anticipating that the 
plaintiff would use the study at trial, the manufacturer issued a deposi- 
tion subpoena of the researcher to examine, if not impeach, is conclu- 
sions.* The researcher moved to quash because of burdensomeness, inter 
alia, noting at least eighty-eight other such lawsuits against the manufac- 
turer, the daily inquiries from attorneys and engineers, the breadth of the 
subpoena, and the number of days in deposition sought by the manufac- 
turer.? The district court quashed the subpoena, and the Sixth Circuit 
Court of Appeals affirmed.'° 

These cases face off two well-ensconced legal principles. One is that 
discovery is wide open.'! The public has a right to every man’s evidence, 
otherwise the goal of discovering truth is frustrated.12 The other is that 
academic freedom must enjoy considerable breathing space to flourish, 
otherwise the spirited inquiry for truth is chilled.13 It may be ironic that 





dioxin (‘‘TCDD’’) in various doses on the general health and reproductive efficiency of non- 
human primates. The researchers already had completed their work on the dietary ingestion 
by rhesus monkeys of TCDD at levels of 500 parts per trillion (ppt). EPA, partly in reliance 
on the results of the 500 ppt study, ordered emergency suspension of the use of TCDD and 
the pending hearings dealt with whether their registration should be cancelled. United 
States v. Allen, 494 F. Supp: 107, 110 (W.D. Wis. 1980), aff’d sub. nom., Dow Chemical Co. 
v. Allen, 672 F.2d 1262 (7th Cir. 1982). 
6 United States v. Allen, 494 F. Supp. 107 (W.D. Wis. 1980), aff’d., sub nom. Dow 
Chemical Co. v. Allen, 672 F.2d 1262 (7th Cir. 1982). 
7 Court of Appeals brief of American Motors Corporation at 3. 
8 Id. 
® Court of Appeals brief of Dr. Richard G. Snyder at 17-18. 
10 Buchanan v. American Motors Corp., Misc. No. 81-436 (E.D. Mich. October 23, 
1981), aff’d., 697 F.2d 151 (6th Cir. 1983). 
11 No secrets are to be hid (with exceptions). As stated in the lead case, Hickman v. 
Taylor, 329 U.S. 495, 507 (1947): 
[T]he deposition-discovery rules are to be accorded a broad and liberal treatment. 
No longer can the time-honored cry of ‘‘fishing expedition’’ serve to preclude a 
party from inquiring into the facts underlying his opponent’s case. Mutual know- 
ledge of all the relevant facts gathered by both parties is essential to proper litiga- 
tion. To that end, either party may compel the other to disgorge whatever facts he 
has in his possession. The deposition-discovery procedure simply advances the 
stage at which the disclosure can be compelled from the time of trial to the period 
preceding it, thus reducing the possibility of surprise. 
(Footnote omitted.) 
12 United States v. Nixon, 418 U.S. 683, 709, 710 (1974). 
13 The vigilant protection of constitutional freedoms is nowhere more vital than 
in the community of American schools. By limiting the power of the States to in- 
terfere with freedom of speech and freedom of inquiry and freedom of association, 
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two legal principles whose purpose is to facilitate the search for truth 
should clash, but the conflict is not unprecedented. 

This article will review the broad scope accorded civil discovery, its 
sparse limitations to accommodate burdensomeness, the status of ex- 
perts, and academic freedom. After turning to the particular holdings in 
the Dow and Buchanan cases, the article concludes that, although the 
decisions turn upon the particular facts of each case, their significance is 
two-fold. First, Dow requires that the first amendment values within 
academic freedom be considered in delimiting discovery. Further, it ex- 
tends first amendment protections beyond expressions of personal belief 
to include the research activity of scholars. Second, Buchanan acknowl- 
edges that status as an expert who is a stranger to the litigation may limit 
discovery rights. 


Il. THE RULE OF WIDE OPEN DISCOVERY 


Modern civil discovery starts with the premise that ‘‘either party 
may compel the other to disgorge whatever facts he has in his 
possession.’’!5 Discovery is not limited to compelling information from 
parties to the action. As the principal federal rule provides:'® 


In General. Parties may obtain discovery regarding any matter, not 
privileged, which is relevant to the subject matter involved in the pending 
action, whether it relates to the claim or defense of the party seeking dis- 
covery or to the claim or defense of any other party, including the existence, 
description, nature, custody, condition and location of any books, docu- 





the Fourteenth Amendment protects all persons, no matter what their calling. 

But, in view of the nature of the teacher’s relation to the effective exercise of the 

rights which are safeguarded by the Bill of Rights and by the Fourteenth Amend- 

ment, inhibition of freedom of thought, and of action upon thought, in the case of 
teachers brings the safeguards of those amendments vividly into operation. Such 
unwarranted inhibition upon the free spirit of teachers . . . has an unmistakable 
tendency to chill that free play of the spirit which all teachers ought especially to 
cultivate and practice; it makes for caution and timidity in their associations by 
potential teachers. Wieman v. Updegraff, 344 U.S. 183, 195, (1952) (Black, J., 
concurring). 
Scholarship cannot flourish in an atmosphere of suspicion and distrust. 
Teachers and students must always remain free to inquire, to study and to 
evaluate .. . . Sweezy v. New Hampshire, 354 U.S. 234, 250 (1957) 
tien v. Tuchen, 364 U.S. 479, 487 (1960). 

14 For example, consider the dispute as to whether academic freedom insulates a 
faculty member from disclosing how he voted on an appointment in the context of equal 
rights litigation under Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e (1981). 
Compare In re Dinnan, 661 F.2d 426 (5th Cir. 1981), and Lynn v. Regents of the University 
of California, 656 F.2d 1337, 1347-48 (9th Cir. 1981), cert. denied, 103 S.Ct. 53 (1982) with 
Gray v. Board of Higher Educ., 92 F.R.D. 87 (S.D. N.Y. 1981), rev’d, 692 F.2d 901 (2d Cir. 
1982). 

15 Hickman v. Taylor, 329 U.S. 495, 507 (1947). 

16 Fep. R. Civ. P. 26(b)(1). 
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ments, or other tangible things and the identity and location of persons hav- 
ing knowledge of any discoverable matter. It is not ground for objection that 
the information sought will be inadmissible at the trial if the information 
sought appears reasonably calculated to lead to the discovery of admissible 
evidence. 


A party may take discovery by oral deposition,'” written deposition, 1® 
written interrogatories,1® by entry onto land,?° and by physical and men- 
tal examinations of persons.?! 

The broad scope of discovery is a concomitant to the development of 
modern notice pleading. No longer is it the purpose of a pleading to fully 
disclose a party’s case. Rather, pleadings serve the function of giving the 
opponent notice of the basic elements of an action, leaving to discovery 
the means to unearth the evidence.?? Discovery, far more than the plead- 
ings, serves to narrow and clarify the issues and to ascertain the facts.?3 
These tools ‘‘make a trial less a game of blind man’s bluff and more a fair 
contest with the basic issues and facts disclosed to the fullest practicable 
extent.’’24 The experienced trial lawyer knows that, if discovery be con- 
ducted exhaustively, the trial will have no surprises, being only ‘‘a rerun 
of an old show.’’25 

Rule 26(b)2* does limit discoverable matters, however, to what is 
‘“‘relevant to the subject matter’’ of the case.?” But ‘‘relevancy”’ is not 
determined by admissibility at trial. It is not ‘‘ground for objection that 
the information sought will be inadmissible at the trial if the information 
sought appears reasonably calculated to lead to the discovery of admis- 
sible evidence.’’?* Thus, the word ‘‘relevant’’ for purposes of discovery 
includes more than evidence that will have ‘‘any tendency to make the 
existence of any fact . . . more probable or less probable,’’ which is the 
test for admissibility at trial.2° The use of word ‘‘relevant’’ perhaps is 
misleading, and one writer has suggested that ‘‘germane’’ is a more 
appropriate word.3° Parties may not roam into shadowy zones to explore 
matter not presently germane on the theory that it might conceivably 
become so.3! However, rule 30(c) provides that ‘‘evidence objected to 





17 FED. R. Civ. P. 30. 
18 FED. R. Civ. P. 31. 
® Fen. R. Civ. P. 33. 
Feb. R. Civ. P. 34. 
Fep. R. Civ. P. 35. 
2 4 J. Moore, Moore's FEDERAL PRACTICE § 26.02[1] (2d ed. 1982). 
23 Hickman v. Taylor, 329 U.S. 495, 501 (1947). 
United States v. Proctor & Gamble Co., 356 U.S. 677, 682 (1958). 
28 Adapted from the concurring opinion in Rucker v. Higher Educ. Aids Board, 669 
1179, 1185 (7th Cir. 1982). 
26 Fep. R. Civ. P. 26(b). 
27 Id. 
28 Id. 
29 Fep. R. Evip. 401 and 402. 
30 8 C. WRIGHT & A. MILLER, FEDERAL PRACTICE AND PROCEDURE, § 2008 at 48 (1970). 
In re Surety Ass’n of America, 388 F.2d 412, 414 (2d Cir. 1967). 
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shall be taken subject to the objections.’’32 One court admonished against 
instructing a witness not to answer an irrelevant question in these words: 
‘“‘Some questions of doubtful relevancy may be innocuous and nothing is 
lost in answering, subject to objection, except time. That is the general 
rule. Other irrelevant questions, however, may unnecessarily touch sen- 
sitive areas or go beyond reasonable limits . . . . In such an event, refus- 
ing to answer may be justified.’’34 

The power to require answers to questions of ‘‘doubtful relevancy”’ 
has led to abuses by adverse parties.34 As a result, the Federal Rules of 
Civil Procedure expressly authorize a court to grant a protective order 
against annoyance, embarrassment, oppression, or undue burden or ex- 
pense.?5 Specifically, Rule 26(c) authorizes a court to order that ‘‘a trade 
secret or other confidential research, development, or commercial infor- 
mation not be disclosed or be disclosed only in a designated way.’’3* But 
the policy favoring disclosure makes the key issue ‘‘not whether the in- 
formation will be disclosed but under what conditions.’’3” A significant 
feature of Dow Chemical is its acknowledgment of the rarity of total sup- 
pression of discovery, and its conclusion that such suppression neverthe- 
less was appropriate on the facts of the case.3*¢ Moreover, while Rule 
26(b) forbids discovery of privileged matter,** privileges derogate the 
search for truth, are not lightly created,*° and are not absolute.*! 


Ill. SOME LIMITS TO WIDE OPEN DISCOVERY 


A. BALANCING NEED AND BURDEN 


Discovery necessarily requires time and money, and the law fully 
contemplates the diversion of time and money to comply with discovery 
demands. 4? 

Discovery is not unlimited, however.*? Reasonableness requires a 





32 FED. R. Civ. P. 30(c). 

33 Eggleston v. Chicago Journeyman Plumbers, 657 F.2d 890, 903 (7th Cir. 1981). 

34 4 J. MOORE, MooRE’S FEDERAL PRACTICE ¢ 26.02[3] (1981). 

35 See FED. R. Civ. P. 26(c) and 30(d). 

36 FED. R. Civ. P. 26(c). 

37 8 C. WRIGHT & A. MILLER, FEDERAL PRACTICE AND PROCEDURE, § 2043 at 305 (1970). 

38 Dow Chemical Co. v. Allen, 672 F.2d 1262, 1269 n.10 (7th Cir. 1982). 

39 Fep. R. Civ. P. 26(b). 

49 United States v. Nixon, 418 U.S. 683, 710 (1974). 

41 Federal privilege is ‘‘governed by the principles of the common law as they may be 
interpreted . . . in the light of reason and experience.’’ Feb. R. Evip. 501. Obviously this 
language gives a lot of play in the joints, or as the advisory committee put it, ** ‘flexibility to 
develop rules of privilege on a case-by-case basis.’ ’’ Trammel v. United States, 445 U.S. 40, 
47 (1980). While the contemplated development could be expansive as well as restrictive, 
depending on the circumstances, it is clear that the privileges are not absolute. See, e.g., 
Hearn v. Rhay, 68 F.R.D. 574, 582 (E.D. Wash. 1975) (attorney-client privilege can be in- 
vaded on an affirmative demonstration of the merits of the case and need). 

42 FTC v. Shaffner, 626 F.2d 32, 38 (7th Cir. 1980). 

43 The suggestion that the Fourth Amendment to the Constitution limits the scope of 
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balancing of the burden on the person required to produce the informa- 
tion against the requestor’s need for that information.*4 ‘‘In short, resolu- 
tion of the issue of reasonableness requires juxtaposition of need and pro- 
bative value against burden of compliance.’’45 Consequently, the limits 
on discovery grow in proportion to reduced need.*6 

In weighing relative need and burden, courts consider the availabil- 
ity of other means of obtaining the information.*’ In addition, they con- 
sider the social cost. For example, only with pause would a court require 
a world-renowned surgeon to spend a considerable share of his time in 
the courtroom rather than the operating room.** Similarly, there are sig- 
nificant limitations on the opportunity to depose busy governmental of- 
ficials such as cabinet officers.*9 


B. CONSIDERATION OF EXPERT STATUS 


The courts are in considerable disarray over the extent to which an 
expert, simply because of his status as an expert, is excused from the or- 
dinary civic duty to give of his or her time to testify.5° The majority rule 
is that there is no automatic privilege excusing an expert from giving testi- 
mony.>! Most cases reject the argument that an expert has a property 
right in his opinions which can be withheld at will.52 The prevailing 





discovery is not entirely apocryphal. See Oklahoma Press Publishing Co. v. Walling, 327 
U.S. 186, 208 (1946). See also Marshall v. Barlow’s, Inc., 436 U.S. 307 (1978) (searches of 
industrial plants for compliance with safety rules is subject to the Fourth Amendment). But 
note that as a general matter there is no fifth amendment privilege against refusal to produce 
business records. See Fisher v. United States, 425 U.S. 391 (1976); Andresen v. Maryland, 
427 U.S. 463 (1976); Garner v. United States, 424 U.S. 648 (1976). 

44 As stated in 5A J. MOORE, MoorE’S FEDERAL PRACTICE § 45.05[2] n.44 (1982-83): 

What constitutes unreasonableness or oppression is, of course, a matter to be 

decided in the light of all the circumstances of the case, with an eye to the need 

for the material on the one hand, and the burden imposed and the possibility of 

lightening it through a protective order on the other. 

45 Dow Chemical Co. v. Allen, 672 F.2d 1262, 1270 (7th Cir. 1982). 

46 United Air Lines, Inc. v. United States, 26 F.R.D. 213, 219 n.6 (D.C. Del. 1960). See 
also Premium Service Corp. v. Sperry & Hutchinson Co., 511 F.2d 225, 229 (9th Cir. 1975) 
(the need for the information was not sufficient to outweigh the burden and invasion of cor- 
porate privacy). 

47 Application of Consumers Union of U.S., Inc., 495 F. Supp. 582, 586 (S.D. N.Y. 
1980). 

48 Kaufman v. Edelstein, 539 F.2d 811, 821 and n.16 (2d Cir. 1976). 

49 8 C. WRIGHT & A. MILLER, FEDERAL PRACTICE AND PROCEDURE, sec. 2037 n.53 (1970 and 
Supp. 1982). 

50 See Annot., 77 A.L.R.2d 1182 (1961). 

51 Holland, Compelling Experts To Testify, 50 U. Coo. Law REV. 49, especially n.4 
(1978); Kaufman v. Edelstein, 539 F.2d 811, 820 (2d Cir. 1976). 

52 Comment, Compelling Experts To Testify: A Proposal, 44 U. CHI. LAW REV. 851, 
852-53 n.8 (1977). ‘‘To clothe all such expert testimony with privilege solely on the basis 
that the expert ‘owns’ his knowledge free of any testimonial easement would be to seal off 
too much evidence important to the just determination of disputes.’’ Kaufman v. Edelstein, 
539 F.2d 811, 821 (2d Cir. 1976) (footnote omitted). Contra Klabunde v. Stanley, 384 Mich. 
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rationale for this conclusion is that the expert is not asked to perform a 
service but to answer questions. 3 

The majority rule is defended by Wigmore, who proffers five reasons 
why an expert should be treated just like any other witness: (1) The ex- 
pert is not asked to provide a professional service but to give testimony; 
(2) The hardship on the professional in losing income-producing oppor- 
tunities is no greater than in the case of the layman; (3) It is only by acci- 
dent that the expert becomes desirable as a witness, not by deliberate 
resolve with reference to the litigation; (4) Any attempt to distinguish 
between kinds of experts, or between what is opinion and what is fact, is 
unmanageable as a practical matter; and (5) No one will refrain from 
entering a professional calling for fear of having to testify gratuitously.54 
These considerations merit some discussion. 

First, the suggestion that an expert gives testimony but does not pro- 
vide a service is unpersuasive. The statement might have a kernel of truth 
if a physician observer to an accident is asked to opine whether the vic- 
tim was comatose. But some experts’ very service consists in providing 
opinions, and to say opinion-giving is testimony rather than a service 
because compelled by subpoena is circular. It may well be good social 
policy to extract expert testimony as a form of social dues,5> but it would 
be more candid to admit the service is expropriated than to say no service 
is performed. 

Second, while it is generally true that lost income is no more severe 
to the expert than to the layman, the frequency of that loss may distin- 
guish it. Surely, certain experts are in heavier demand than others, and 
experts as a group are in heavier demand than the laity. An inordinate 
drain on the time of a particular expert should be relevant to excusing 
him from giving testimony, in the same way that it is considered when 
governmental officials are excused.5* Further, it has been credibly urged 
that the time burden on the expert warrants requiring payment of fair 
compensation in exchange for compelling his testimony.5” 

Third, one can agree that the expert whose skill coincidentally is 





276, 181 N.W.2d 918, 921 (1970) (the expert ‘‘has a property right in his opinion and cannot 
be made to divulge it in answer to a subpoena.”’’). 

53 See Comment supra n.52 and 8 J. WIGMORE, EVIDENCE,- § 2203(2)(c) at 137 
(McNaughton Rev. 1961 & 1982 Supp.). 

54 8 WIGMORE, EVIDENCE, § 2203(2)(c) at 137-38 (McNaughton Rev. 1961). 

55 The notion that the expert should testify as a matter of social rent is reflected in 8 
WIcGMokRE, EVIDENCE, § 2192 at 72 (McNaughton Rev. 1961): 

[The giving of such testimony may] be a sacrifice of time and labor, and thus of 

ease, of profits, of livelihood. This contribution is not to be regarded as a gratuity, 

or a courtesy, or an ill-required favor. It is a duty not to be grudged or evaded. 

Whoever is impelled to evade or to resent it should retire from the society of 

organized and civilized communities, and become a hermit. He who will live by 

society must let society live by him, when it requires to. 

56 8 WRIGHT & MILLER, supra note 49. 

57 Comment, supra note 52, at 867. 
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material to a particular case is similar to the witness who observes an ac- 
cident by happenstance, while also distinguishing the expert who under- 
takes a study of a frequently litigated matter. This ‘‘intermediate expert,”’ 
i.e., neither accidentally having come upon the relevant issues of a 
lawsuit nor having designedly prepared himself on the facts of a case, is 
‘‘perhaps the most difficult problem.’’5* The research study at issue in 
the sixth circuit case posed precisely this problem. The researcher, Pro- 
fessor Snyder, exhaustively studied the Jeep roll-over rate, which became 
the basis for multiple litigation. Certainly he is not similarly situated 
with the passerby who sees an accident, and recognition of his unique 
posture is hardly professional arrogance.*® 

Fourth, the inability to distinguish easily among experts, ranging 
from carpenters and mechanics to doctors and lawyers, would deny 
needed information only under a rule of absolute testimonial privilege 
for experts and only to the extent voluntary witnesses are unavailable. 
While the Second Circuit has abjured requiring a litigant to prove the 
lack of voluntary alternatives as working a hardship on litigants,®° con- 
sideration of the extent of such alternatives is appropriate in balancing 
interests. There are dozens of mechanics in most communities, for exam- 
ple, and to compel any one to testify unwillingly is purposeless in the 
typical case. 

As to Wigmore’s fifth reason, it is glib to say that few people would 
refrain from entering a profession merely because they would not have an 
absolute privilege from testifying.*: Even if Wigmore’s statement is true 
as it pertains to absolute privilege, how the expert spends his time and 
where he devotes his energies more likely will be affected by the scope of 
a rule requiring him to testify involuntarily. It is far from fanciful to con- 
clude that experts who wish to spend their time researching and writing 
rather than testifying will avoid research into questions that may lead to 
high likelihood of involuntary testimony. Such avoidance denies society 
the benefits of research into areas where it is probably needed the most, 
namely issues of public safety and health. This social cost should be given 
as much weight as any other factor. 

While neither expert status nor first amendment protections 
discriminate between research in philosophy and biogenetics, judicial 
prioritizing can be expected. From the viewpoint of saving lives, for ex- 
ample, it is more important to enable Professor Snyder to examine 





58 Id., at 864. 

59 The rejection of a testimonial privilege for experts to some extent appears to rest on 
the ad hominem conclusion that claiming the privilege is a professional man’s arrogance. 
See supra, note 55 and Philler v. Waukesha County, 139 Wis. 211, 215-16, 120 N.W. 829, 
831 (1909). 

6° Kaufman v. Edelstein, 539 F.2d 811, 821 (2d Cir. 1976). 

61 Note recent reports that physicians are choosing specialties less vulnerable to mal- 
practice suits. U.S. NEws. & WORLD REpoRT, December 20, 1982, at 58, col. 2. 
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highway vehicle safety and Professor Allen to examine the etiology of 
human toxicity than to see this article meet the publisher’s deadline. 

In fact, the expert qua expert does differ from the ordinary witness in 
at least two respects: (1) he does have an equity investment in his 
developed skill, unlike the ordinary witness, and (2) he is replaceable by 
another expert willing to testify, unlike the passerby eye-witness to the 
event. ® 

Judicial repudiation of an expert’s testimonial privilege, tends to 
distinguish between opinions already formed or expressed, which may 
be compelled as in the case of an ordinary witness, and opinions which 
would require preparation, which cannot be so compelled.*? This sug- 
gested distinction is not a principled one. The expert has as much in- 
vested in past efforts that have led to the formation of an opinion as he or 
she does in present efforts directed at developing an opinion. It is one 
matter to compel a physician who happens by an accident scene to give 
an opinion as to the extent of injuries he saw. It is entirely different to 
subordinate extensive studies to the convenience of litigants. These two 
kinds of situations are discernibly different, and to ignore the difference 
because of the impossibility of drawing an unvarying line between them 
is indolent. 

The Second Circuit has given some recognition to portions of the 
foregoing critique.** While rejecting an expert’s absolute testimonial 
privilege, the court acknowledged enough differences in the degree of an 
expert’s interests to commend the following factors for trial court con- 
sideration before ordering the expert to testify involuntarily:* 


[T]he degree to which the expert is being called because of his knowledge of 
facts relevant to the case rather than in order to give opinion testimony; the 
difference between testifying to a previously formed or expressed opinion 
and forming a new one; the possibility that, for other reasons, the witness is 
a unique expert; the extent to which the calling party is able to show the 





62 Comment, supra note 52 at 852-53. 

63 See Holland, supra note 51 at 52-53 especially n.22; Comment, supra note 52 at 
854-55; Philler v. Waukesha County, 139 Wis. 211, 215-17, 120 N.W. 829, 831 (1909); Kauf- 
man v. Edelstein, 539 F.2d 811, 818 (2d Cir. 1976). 

We have no doubt that the doctor, having been sworn as a witness, could 
have been required to answer such pertinent questions as might have been put to 
him, notwithstanding that they might call for expert testimony and the doctor not 
recompensed or guaranteed compensation for his services as an expert, but we 
know of no rule of law which would have authorized the court to compel him to 
go to the trouble and perhaps some expense of scientifically investigating the 
cause of the marks on the rock for the purpose of qualifying himself to give expert 
testimony on that subject. 

People v. Conte, 17 Cal. App. 771, 122 P. 450, 455 (1912). Note also that Fep. R. Evip. 706(1) 
provides that a district court cannot appoint an expert ‘‘unless he consents to act.”’ 

64 Kaufman v. Edelstein, 539 F.2d 811 (2d Cir. 1976). 

85 Td. at 822. 
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unlikelihood that any comparable witness will willingly testify; the degree 
to which the witness is able to show that he has been oppressed by having 
continually to testify. 

Because of the number of these variables and their subjective com- 
ponents, it is not surprising to find the courts in disarray as to when an 
expert can be compelled to give an opinion involuntarily.** One can 
agree that an expert does not have an absolute privilege never to testify, 
especially since there is no known absolute privilege for any class,®” and 
still concede that the expert is entitled to some considerations not en- 
joyed by the passerby witness to the event. At the least the law appears to 
recognize that one’s status as an expert is a factor in determining whether 
testimony should be compelled involuntarily. 


C. THE INHIBITIONS OF THE FIRST AMENDMENT 


The aggressive demand by the news media for a constitutionally 
founded privilege from disclosing news sources, grounded in the First 
Amendment’s protection of freedom of the press, has failed to achieve an 
absolute privilege, but reporters have won judicial recognition that first 
amendment values are relevant to any decision on whether to compel 
disclosure. These cases weigh five factors: the nature of the suit (criminal 
matters militating in favor of disclosure); whether the information sought 
goes to the heart of the claim; whether the seeker has exhausted other 
sources for the information; the impact of the requested discovery on the 
first amendment interests; and whether the deponent is a party or a 
stranger to the litigation.*®® 

In Branzburg v. Hayes*® the Court acknowledged that the First 
Amendment protects newsgathering, although it concluded in that case 
that first amendment interests would not excuse a reporter from giving 
testimony before a grand jury. In Apicella v. McNeil Laboratories, Inc. ,7° 
the court refused to require disclosure of the identity of a nonparty physi- 
cian who wrote a preliminary draft of an article about the safety of a drug. 
The court recognized the constitutional basis for newsgathering, a state 
policy favoring confidentiality, the risk of drying up news sources, and 
plaintiff’s failure to show the unavailability of alternative sources. In Ap- 
plication of Consumers Union of U.S., Inc.,”1 a medical society being 
sued for restraining chiropractic was denied access to the author of an ar- 
ticle favorable to the society’s position. The court noted the Union’s 
susceptibility to being brought into the disputes of others and the impact 





66 See supra note 50. 

67 See supra note 41 and related text. 

68 Application of Consumers Union of U.S. Inc., 495 F. Supp. 582, 586 (S.D. N.Y. 
1980); Richards of Rockford, Inc. v. Pacific Gas & Elec., 71 F.R.D. 388, 390 (N.D. Cal. 1976). 

69 Branzburg v. Hayes, 408 U.S. 665, 681 (1972). 

70 Apicella v. McNeil Laboratories, Inc., 66 F.R.D. 78 (E.D. N.Y. 1975). 

71 Application of Consumers Union, 495 F. Supp. at 586. 
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of discovery on its fact gathering and editorial privacy, significant 
aspects of a free press.” In Baker v. F & F Investment,’ a race discrim- 
ination suit, the plaintiff was denied access to sources of a news story on 
blockbusting. The main reason was that the true identity of sources did 
not go to the heart of the case,’* but the court also noted that confiden- 
tiality had been pledged and that the deponent was a nonparty. 

Before focusing on the academic freedom component of the First 
Amendment, account should be taken of judicial reluctance to intervene 
in academic decisionmaking. Although the lower courts disagree over 
the extent of a judicial ‘‘hands off’’ approach,’5 the Supreme Court has 
stated that the courts ‘‘are particularly ill-equipped to evaluate academic 
performance.’’”6 Although this approach reflects a judicial reluctance to 
disturb the academic function, wholly apart from first amendment con- 
siderations, it hardly insulates universities from accountability under the 
law. 

The Constitution’s protection of academic freedom is firmly fixed. 
‘‘Our Nation is deeply committed to safeguarding academic freedoms, 
which is of transcendent value to all of us . . . . That freedom is therefore 
a special concern of the First Amendment, which does not tolerate laws 
that cast a pall of orthodoxy over the classroom.’’”” ‘‘Academic freedom, 
though not a specifically enumerated constitutional right, long has been 
viewed as a special concern of the First Amendment.’’’* Its purpose is to 
protect a ‘‘robust exchange of ideas.’’”? Hence under these freedoms a 
university may ‘‘determine for itself on academic grounds who may 
teach, what may be taught, how it shall be taught, and who may be ad- 
mitted to study.’’8° 





72 Id. 

73 Baker v. F & F Investment, 470 F.2d 778 (2d Cir. 1972), cert. denied, 411 U.S. 966 
(1973). 

74 Id., 470 F.2d at 783. See also Garland v. Torre, 295 F.2d 545, 550 (2d Cir.), cert. 
denied, 358 U.S. 910 (1958); Herbert v. Lando, 441 U.S. 153 (1979) (compelling disclosure 
in defamation cases where the information sought goes to the heart of the case). 

And, in the area of first amendment associational freedoms, the Court has renewed its 
protection from the chilling effect of disclosure by striking as applied a requirement that a 
minor political party identify its campaign contributors and recipients under an otherwise 
neutral reporting law. Brown v. Socialist Workers ’74 Campaign Committee, 103 S.Ct. 416 
(1982). 

75 See discussions in Garrett, Civil Rights—Academic Freedom, Secrecy and Sub- 
jectivity as Obstacles to Proving a Title VII Sex Discrimination Suit in Academia, 60 N. Car. 
LAW REV. 438, 439-40, 444 (1982), and Comment, Preventing Unnecessary Intrusions on 
University Autonomy: A Proposed Academic Freedom Privilege, 69 CAL. LAW REV. 1538, 
1548 (1981). 

76 Board of Curators v. Horowitz, 435 U.S. 78, 92 (1978). 

77 Keyishian v. Board of Regents, 385 U.S. 589, 603 (1967). 

78 Regents of the University of California v. Bakke, 438 U.S. 265, 312 (1978). 

79 Keyishian, 385 U.S. at 603. 

80 Sweezy v. New Hampshire, 354 U.S. 234, 263 (1957) (Frankfurter, J., concurring) 
(quoting THE OPEN UNIVERSITIES IN SOUTH AFRICA 10-12). For an excellent compendium of the 
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Since research is a functional component of teaching in the mature 
university, the constitutional protection of the one should embrace the 
other. Research is inseparable from instruction. In this context, academic 
freedom necessarily means more than freedom in the transmission of 
knowledge in the classroom; it also includes the freedom to search for 
knowledge by scientific investigation.* Thus, it is as much an infringe- 
ment on the teacher’s academic freedom to constrain or limit the teacher 
in research activities as it is to limit the teacher’s freedom in the 
classroom. 

There is a surprising dearth of litigation applying the principles of 
academic freedom in the context of civil discovery. Richards of 
Rockford ,*? however, infused this area with portions of reportorial pri- 
vilege analysis. It refused to require a nonparty professor to produce dec- 
uments or the identity of employees to whom he had pledged confiden- 
tiality during research on how utilities make environmental decisions. 
Counsel had suggested that plaintiffs may have been defamed during 
those employee interviews, but even though defamation went to the heart 
of one of the claims and there would be no alternative sources, there was 
no independent evidence of such defamation. ‘‘Given the importance of 
confidential channels of communication between academic researchers 
and their sources, the Court will not compel disclosure absent at least a 
prima facie showing’’ of defamation.®? ‘‘[S]ociety has a profound interest 
in the research of its scholars’ and there is a ‘‘necessity of maintaining 
confidential relationships if their research is to be accomplished.’’ Com- 
pelled disclosure would ‘‘severely stifle research into questions of public 
policy, the very subjects in which the public interest is greatest.’’%4 

In Dinnan®> the court upheld a finding of contempt by a faculty 
member during discovery in an employment discrimination suit. The 
faculty member refused to answer how he voted on plaintiff’s application 
for promotion to the rank of associate professor. He justified his refusal 
on the grounds of academic privilege and the right to cast a secret ballot. 
The court noted that privilege from giving testimony has been narrowly 





various cases dealing with the scope of first amendment protections in the university com- 
munity, GARRETT, supra note 75 at 447-48 nn.82-86. 

81 Academic freedom as it is understood in the United States has its roots in the nine- 
teenth century German university concept of Lehrfreiheit, which meant freedom to examine 
bodies of evidence and freedom to report findings in the classroom. See generally, R. 
HOFSTADTER AND W. METZGER, THE DEVELOPMENT OF ACADEMIC FREEDOM IN THE UNITED STATES, 
367-412 (1955). The AAUP’s 1940 Statement of Principles on Academic Freedom and 
Tenure incorporates the research activity in stating, ‘‘[T]he teacher is entitled to full 
freedom in research and in the publication of results.’’ AAUP BULLETIN, VOL. 60, No. 2, 
269-72 (Summer 1974). 

82 Richards of Rockford, Inc. v. Pacific Gas & Elec. Co., 71 F.R.D. 388 (N.D. Cal. 
1976). 

83 Id. at 390-91. 

84 Id. at 390. 

85 In re Dinnan, 661 F.2d 426 (5th Cir. 1981), cert. denied, 102 S.Ct. 2904 (1982). 
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construed because privileges contravene the search for truth.** The cases 
dealing with academic freedom concerned governmental attempts to sup- 
press the expression of ideas.*”? Professor Dinnan’s use of academic 
freedom would make it a sword capable of insulating illegal purposes 
from the legal process.** Also, plaintiff’s allegation was that the vote was 
made on other than academic grounds.®9 

Dinnan is unfortunate both for the absolutism of the privilege 
claimed and for its cavalier rejection by the court. It is simply incorrect to 
say, as the court did, that academic freedom protects only against gov- 
ernmental suppression of ideas. Justice Frankfurter’s four essential uni- 
versity freedoms include determining who may teach, what may be 
taught, how it is to be taught, and who may be admitted to study.°* The 
court could have justified its result by relying on the ‘‘heart of the 
matter’ criterion in weighing a claimed testimonial immunity,® since a 
plaintiff frequently can mount a case against a discriminatory employ- 
ment decision only by discovering who voted which way. 

Gray v. Board of Higher Education®? ordered discovery of tenure voting 
in a race discrimination case under 42 U.S.C. §§ 1981, 1983, and 1985. 
While criticizing the Dinnan decision as according too little weight to the 
interest of confidentiality in the academic tenure decisionmaking pro- 
cess,°? the court in Gray nonetheless recognized the need of the plaintiff 
to know the voting in order to show intentional discrimination and to 
learn what possible alternate reasons for the tenure vote he must rebut.% 
The court also recognized the legitimacy of a university’s need for candid 
peer evaluation, the harmony of faculty relations, and academic freedom 
in the university life.*5 But since plaintiff had not received an explana- 
tion for the employment decision, his discovery attempts could proceed. 
The court stated that, in the future, it would recognize a qualified aca- 
demic peer review privilege: the presence of a detailed statement of rea- 
sons in future decisions, however, would avoid routine discovery.% 

The decision in Gray is a more wholesome balancing of competing 
interests. Its recognition, that even constitutional interests against disclo- 
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sure can be overcome if the matter goes to the heart of the case, gives 
plaintiffs the access to information they need to protect their rights. But 
its recognition of the qualifiedly privileged nature of academic decision- 
making spares the university community from undue intrusions into its 
processes. 


IV. HARMONIZING COMPETING INTERESTS 
IN DOW AND BUCHANAN 


As noted, the principle of broad discovery is qualified by other fac- 
tors that must be balanced: need versus burden, interests of an expert, 
and first amendment values. In Buchanan?’ no attention was given to the 
first amendment values, but Dow Chemical®* weighed the first amend- 
ment interests alongside the factors of need and burden, treating status as 
an expert only indirectly. In both cases, however, the sought for dis- 
covery was denied. 

Buchanan is technically a very narrow decision. It held only that the 
district court did not abuse its discretion in finding the subpoena unduly 
burdensome on the professor.°° Furthermore, the facts in the case were 
relatively extreme: the applicant would have subjected Professor Snyder 
to many days of testimony disclosing all raw data, including thousands 
of documents, accumulated over the course of a long and detailed re- 
search study. That alone would not have warranted a suppression of dis- 
covery, but its conjunction with other facts tipped the scale: the professor 
was not a party to the litigation; he did not observe the accident or the in- 
jury; and it was not shown that alternative sources were lacking.1°° 

The Buchanan case has two significant features, however. First, the 
Jeep manufacturer faced the spectre of going to trial with Professor 
Snyder’s study introduced in evidence to show the Jeep’s disproportion- 
ately high roll-over rate without being permitted to examine Professor 
Snyder to learn how reasonable or unreasonable his conclusions might 
be. Second, even though academic freedom was not discussed as a prin- 
cipal base for the decision, its impact on the research community is sig- 
nificant. Academic research will not flourish if researchers can be exam- 
ined and cross-examined at length and without restraint in the discovery 
process. Buchanan constrains otherwise wide open discovery because of 
the burdensomeness of exposing university experts to this ordeal. 

Dow Chemical has the same salutary benefit for the freedoms neces- 
sary in the academic community. But it too must not be read overbroadly. 
In Dow the seeker of the information had less need for the information 
than did the one in Buchanan. The researcher was not scheduled to tes- 
tify, and the EPA did not intend to introduce any of the information 





Buchanan v. American Motors Corp., 697 F.2d 151 (6th Cir. 1983). 
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sought.'°! Narrowly viewed, the court held that academic freedom ‘‘may 
properly figure into the legal calculation of whether forced disclosure 
would be reasonable.’’!°2 Finally, the court held that the lower court’s 
findings were not ‘‘clearly erroneous’ nor was it an ‘‘abuse of 
discretion’’ to quash the subpoena. 

Despite these narrowing limitations to the holding, Dow Chemical 
remains a significant decision. First and foremost, it stands for the pro- 
position that university laboratory work is within the protections of the 
First Amendment. ‘‘We think it clear that whatever constitutional protec- 
tion is afforded by the First Amendment extends as readily to the scholar 
in the laboratory as to the teacher in the classroom.’’'°* Second, the court 
perceived a constitutional dimension to the burden of disclosure on the 
researcher. The dragnet scope of the subpoena’®> was a ‘‘substantial in- 
trusion’’ sufficient to ‘‘chill the exercise of academic freedom.’’!°* Re- 
searchers would see the fruits of their labors as having been ‘‘appropri- 
ated by and .. . scrutinized by a not-unbiased third party whose interests 
were arguably antithetical to theirs.’’ And ‘‘what is to say further down 
the line the company will not seek other subpoenas to determine how the 
research is coming along?’’!°” A protective order would not remedy the 
situation because, whatever other values a protective order might have, it 
‘‘would not have eliminated the chilling effect which invariably accom- 
panies governmentally authorized intrusions into the intellectual life of 
the university.’’1°8 

Finally, Dow Chemical exhibits appreciation for the researcher’s in- 
terest in the development of a final product without interference. The 
company had subpoenaed the fruits of research in progress. The court 
noted the dangers in premature disclosure. Public access would make the 
studies an unacceptable basis for scientific papers or other research; peer 
review and publication are crucial to the researchers’ credibility and 
careers and would be precluded by whole or partial public disclosure of 
the information; and loss of the opportunity to publish would severely 
decrease the researchers’ professional opportunities in the future.1°9 


CONCLUSION 


Taking care not to overstate the breadth of the holdings in Buchanan 
and Dow Chemical, they nevertheless mark significant developments in 
the ability of a university to do research free from undue interference. 
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Their principal significance lies in sparing nonparty researchers 
from the discovery process notwithstanding the acknowledged breadth of 
discovery. Buchanan turns on the burdensomeness to the expert who is 
required to spend days in the discovery process. Dow Chemical under- 
scores the burden on the seeker of information to demonstrate need 
before disrupting the academic processes, and flatly holds that there is a 
first amendment interest in conducting research which must be con- 
sidered before discovery is compelled. Finally, Dow Chemical recognizes 
the researcher’s interest in the integrity of a completed work product by 
citing the adverse impact within publication and professional circles of a 
premature disclosure. 











STATE PUBLIC RECORDS ACTS: 
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I. INTRODUCTION 


Public records acts in most states permit public access to scientific 
research created by faculty employed at state universities. This article 
suggests that public access to scientific research obtained by these faculty 
members should be restricted until proprietary rights have been secured. 
The author does recognize that public policy mandates liberal disclosure 
of government records in order to preserve our democratic system of gov- 
ernment;! however, there are exceptions to this general policy. Excep- 
tions are made for records of a private nature such as medical records, 
and for records having a commercial value, such as trade secrets.? At pre- 
sent very few states offer protection for scientific research obtained by 
state university faculty, yet the need for protection far outweighs the 
minimal public benefit derived from indiscriminate access. 

Public access to a state university’s research denies that institution a 
proprietary right, and as such, severely discourages the promotion of 
high quality basic research in favor of its nominal contribution to the 
democratic process. The potential harm to state university systems 
should not be underestimated. The economic value of basic research is 
now more important to these schools than ever before. 

State schools are presently undergoing radical changes as they wean 
themselves from dependency upon shrinking federal funds. One of the 
major sources of new money will be from the exercise of proprietary 





* B.S. Biology from S.U.N.Y. Albany (1975); Ph.D. - Plant Pathology from Oregon 
State University (1979); Post Doctoral Fellow - Plant Virology at Univ. of Missouri - Colum- 
bia (1979-81). Dr. Weber is presently a student at the University of Washington School of 
Law. 

1 See infra notes 10-16 and accompanying text. 

2 See infra notes 68-88 and accompanying text. 


129 





130 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 10, No. 2 


rights in the form of patent royalties and licensing fees.? Denial of these 
rights through indiscriminate public access to scientific records will 
demoralize research faculty who traditionally share in royalties and fees. 
In addition, unrestricted public access to scientific records makes state 
schools less competitive than private schools with respect to attracting 
industrial research grants considered to be a major alternative to federal 
funds. Given the declining condition of research and development in 
America and the potential of state universities to reverse that condition, 
there is no reasonable justification for not exempting scientific records 
from public disclosure. 

At present only Virginia has enacted a specific exemption for scien- 
tific data created by its state university research faculty.5 It is strongly 
suggested that other states follow Virginia’s example and unequivocably 
demonstrate to the scientific community that they, like the federal gov- 
ernment, are committed to promoting high quality basic research in our 
state university systems. 


Il. STATE PUBLIC RECORDS ACTS 


Access to scientific research of state university faculty is possible 
under most states’ laws. Statutes authorizing disclosure of public records 
are known by a variety of names such as: freedom of information acts,® 
public disclosure acts’ or public records acts.* For this article the term, 
Freedom of Information Act (FOIA), will refer to the federal statute.® 
State statutes will be referred to as public records acts. 

Every state except Rhode Island has enacted a public records act per- 
mitting liberal access to public records.1° The acts were passed in 
recognition of the fundamental need for a democratic society to have ac- 
cess to its government’s operations.'! For if a government is permitted to 
operate in secrecy, the electorate will become unable to form accurate 
opinions upon which to base its balloting.12 Thus the people become ill- 





3 Cooper, Universities and the Private Sector—Opportunities for Mutual Gain in the 
Decade Ahead, 10 J. OF THE SOCIETY OF RESEARCH ADMIN. 27 (1979). 

4 See infra notes 89-101 and accompanying text. 

5 See infra notes 86-90 and accompanying text. 

6 Virginia Freedom of Information Act, VA. CODE § 2.1-340-346.1 (1982). 

7 Wash. REv. CoDE ANN. §§ 42.17.010-.17.945 (West Supp. 1983); see also Hearst 

v. Hoppe, 90 Wash. 2d 123, 580 P.2d 246 (1978). 

8 CAL. Gov'T CODE § 6251 (Deering 1982). 

° 5 U.S.C. § 552 (1976 & Supp. IV 1981). 

10 Rhode Island relies on a common law right of access. See infra D.M. O’BRIEN, note 
13, at 181. For a brief discussion of the common law right of access to public records also 
see Comment, THE PUBLIC’S RIGHT OF ACCESS TO GOVERNMENT INFORMATION UNDER THE FIRST 
AMENDMENT, 51 CHI.-KENT L.R. 164, 168 (1974). 

11 EF. LONG, CLARIFYING AND PROTECTING THE RIGHT OF THE PUBLIC TO INFORMATION, AND FOR 
OTHER PurposEs, S. REP. No. 813, 80th Cong., 1st Sess. 2 (1965). 

12 Tt is an uncontestable pre-condition of democratic government that the people have 
information about the operations of their government in order to make informed choices at 
the polls. For such information to be withheld or manipulated by those holding public of- 
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equipped to affect change and as a result the democratic process becomes 
a sham. 

The privilege of liberal access to public records is not a constitu- 
tional right of the American people,'? although it has been argued that 
such a right is embodied in the First Amendment.1* However, it is clear 
that public records acts are constitutional,'5 and at least one state specifi- 
cally amended its constitution to so provide.'® 

Public records acts vary widely in their structure and in their lan- 
guage. Some states have brief and poorly designed statutes which permit 
the public liberal access to records but do not specifically define the 
nature and scope of their right.17 However, many states have modeled 
their public records acts after the FOIA; these statutes provide clear 
definitions and limitations upon the public’s right to inspect and to copy 
public records.1® 

Model statutes consist of several sections. They usually begin with a 
policy statement declaring the legislature’s recognition of the necessity 
for the public to have liberal access to government business.'9 A section 
of definitions generally follows. These definitions explain which agen- 
cies and records are available.2° Procedural details regarding public ac- 
cess to records are often included in a third section.21 Because of the in- 





fice amounts to little more than tampering with the electoral process and a denial of the 
ultimate sovereignty that resides in the American people. Ervin, Jr., Controlling ‘‘Executive 
Privilege,’’ 20 Loy. L. REV. 11 (1974). 

13 D.M. O'BRIEN, THE PUBLIC’S RIGHT TO KNOW—THE SUPREME COURT AND THE FIRST AMEND- 
MENT (1981). 

14 See Comment, supra note 10. 

15 See, e.g., Houston Chronicle Pub. Co. v. City of Houston, 531 S.W.2d 177 (Texas, 
1975). 

16 See, e.g., MONT. ConsT. art. II, § 9 (Right to Know). ‘‘No person shall be deprived of 
the right to examine documents or to observe the deliberations of all public bodies or agen- 
cies of state government and its subdivisions, except in cases in which the demand of in- 
dividual privacy clearly exceeds the merits of public disclosure.’’ MONT. CODE ANN. (1981). 

17 See, e.g., MO. ANN. STAT. § 109.180 (Vernon 1966); and N.D. CENT. CODE § 44-04-18 
(1978). 

18 CAL. GOv’T CODE §§ 6250-6265 (Deering 1982 & Supp. 1983). 

19 See, e.g., N.Y. Pus. Orr. LAw § 84 (McKinney 1982); and Tex. REv. Civ. STAT. ANN. 
art. 6252-17a § 1 (Vernon Supp. 1982); which states: 

Pursuant to the fundamental philosophy of the American constitutional form of 
representative government which holds to the principle that government is the 
servant of the people, and not the master of them, it is hereby declared to be the 
public policy of the State of Texas that all persons are, unless otherwise expressly 
provided by law, at all times entitled to full and complete information regarding 
the affairs of government and the official acts of those who represent them as 
public officials and employees. The people, in delegating authority, do not give 
their public servants the right to decide what is good for the people to know and 
what is not good for them to know. The people insist on remaining informed so 
that they may retain control over the instruments they have created. To that end, 
the provisions of this Act shall be liberally construed with the view of carrying out 
the above declaration of public policy. 

20 See, e.g., N.Y. Pus. Orr. Law § 86 (McKinney 1982) (defines judiciary, state 
legislature, agency and records). 

21 Id. §§ 87, 88 and 89. 
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trinsic conflict between the public’s ‘‘right to know’’ and the need to pro- 
tect the individual’s ‘‘right of privacy’’,2? model statutes also contain a 
section listing records which are specifically exempt from public dis- 
closure.?3 

With this brief introduction to public records acts, the central issue 
of the article can be addressed. First, it will be explained that state uni- 
versities and colleges are within the purview of public records acts. Next, 
it will be explained that faculty members are subject to requests for 
public records and that their research notes are public records which are 
freely disclosable to the public. Lastly, policy arguments will be 
presented to support exempting such materials from public disclosure. 


Ill. SCIENTIFIC RESEARCH NOTES ARE 
PUBLIC RECORDS 


As a general rule all state agencies are subject to lawful requests for 
any records in their possession which are characterized as public.24 For 
purposes of public records acts, state universities and colleges are con- 
sidered to be state agencies, though states use various legal reasoning to 
include them as state agencies. There may be an express declaration by 
statute, as in Washington where the school’s board of regents is created 
as a state agency.?5 Likewise, in Delaware, the public records act requires 


that the records of a public body be public; this state declares that the 
trustees of the University of Delaware are a public body.?* In California, 
the statutory language is not as specific as that found in either the 
Washington or Delaware public records acts. The California public 
records act applies only to state agencies.?” The state universities are not 
state agencies, but are public corporations. However, they are still re- 
quired to permit inspection of their public records by any person request- 
ing access.2* This access is required because these public corporations 
are administered by the Regents of the University of California, which 





22 Long, supra note 11, at 3. 

23 See, e.g., TEX. REV. Civ. STAT. ANN. art. 6252-171 § 3 (Vernon 1982) and VA. CODE § 
2.1-342 (1982). Both statutes provide for 16 separate exemptions for records which would 
be otherwise disclosable under that state’s legislative mandate to liberally construe their 
public records acts. 

24 See, e.g., WASH. REV. CODE ANN. § 42.17.260(1) (1982): ‘‘Each agency . . . shall make 
available for public inspection all public records;’’ S.C. CODE ANN. § 30-4-30(1) hae: Co-op. 
1982); ‘‘[aJny person has a right to inspect or copy any public record ofa ain body...’ 
and, N.Y. Pus. Orr. LAw § 87(2) (McKinney 1982): ‘‘Each agency shall . . . make available 
for public inspection and copying all records . ¥F 

25 WASH. ADMIN. CODE R. 504-08-001 (1981). 

26 Del. Code Ann. tit. 29, § 10002(a) and (g) (1979). 

27 CaL. Gov’T CopE § 6252 (West 1980) which provides: ‘‘Definitions as used in this 
chapter: (a) state ‘agency’ means every state office, officer, department, division, bureau, 
board and commission or other state agency... .”’ 

28 American Federation of State, County and Municipal Emp. AFSCME, Local 1650 v. 
Regents of University of Calif., 146 Cal. Rptr. 42, 80 Cal. App. 3d 913 (1978). 
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has its administrative power subject to legislative control.2® This legisla- 
tive control brings them within the purview of the California public 
records act despite the lack of express statutory language. 

Several other state courts have addressed this issue. They have all 
held that their state universities are state agencies which must comply 
with requests for access to public records.3° With respect to private 
schools, it has been held that, because such schools were not created pur- 
suant to state law, they need not comply to a request for public access 
under a state’s public records act.*! 

In several states that have no reported cases on this issue, there are 
attorney generals’ opinions. These opinions uniformly conclude that 
state universities and colleges are state agencies which fall within the 
purview of their public records act.32 

In addressing the issue of who within a state agency must comply 
with a lawful request for access to public records, the statutes are fairly 
uniform. They generally require that all employees, agents and officials 
disclose any public records within their possession or control. Court 
decisions are also uniform in holding that faculty members of state 
universities and colleges are employees of that state.34 

Because faculty members are state employees, it requires no great 
step in logic to conclude that these scientists are required to permit 
liberal public access to their research notebooks. Their only defense 


would be that their research notes are not public records as defined by 
their respective state public records act.35 This argument will most likely 
fail because almost all public record acts define the term ‘‘public record”’ 





29 CAL. CONST. art. IX, § 9; Royer Estate, 123 Cal. 614, 56 P. 461 (1899). 

30 McMahan v. Board of Trustees Ark. Univ., 255 Ark. 108, 449 S.W.2d 56 (1973); 
Tallahassee Democrat, Inc. v. Florida Board of Regents, 314 So. 2d 164 (1975); Lipsman v. 
Bass, 67 A.D.2d 654, 412 N.Y.S.2d 611 (1979); Kegel v. Community College of Kegel 
County, 55 Pa. D. & C.2d 220, 32 Beaver 120 (1972), and Hafermehl v. University of 
Washington, 29 Wash. App. 366, 628 P.2d 846 (1981). 

31 Mooney v. Bd. of Trustees of Temple Univ. of Conn. Sys. of Higher Ed., 4 Pa. 
Commw. 392, 285 A.2d 909 (1972), decree affirmed, 448 Pa. 424, 292 A.2d 395. 

32 See, e.g., Indiana Op. Att’y Gen. 81-26 (1981); and Texas Op. Att’y Gen No. 
ORD-120, 132, 137 and 148 (1976). 

33 See, e.g., ARK. STAT. ANN. § 12-2803 (1981): ‘‘All records maintained in public of- 
fices or by public employees within the scope of this employment shall be presumed to be 
public records’’; and, Tex. REv. Civ. Stat. ANN. art. 6252-17a(1): ‘‘[a]ll persons are . . . at all 
times entitled to full and complete information regarding the affairs of government and the 
official acts of those who represent them as public officials and employees; 

1.(a)e the term . . . official custodian includes any, each and every officer and employee 
of the state... .”’ 

34 See: 15A Am. Jur. 2d Colleges and Universities § 16; and also Student Bar Associa- 
tion Bd. of Governors v. Byrd, 239 S.E.2d 415 (1977) and Cathcart v. Anderson, 85 Wash. 2d 
102, 530 P.2d 313 (1975) which both held that for purposes of their respective state’s open 
meeting acts, faculty members were state employees. 

35 A second possible argument regarding the existence of a statutory exemption is 
discussed later. Infra, notes 68-88 and accompanying text. 
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in the broadest possible language.%* This statutory construction comports 
with the general underlying policy of such statutes?” by permitting the 
public greater access to records than would a restrictive definition.3* 
Greater access results under a broadly worded definition because it im- 
poses a presumption that all records in the government’s possession or 
control are public unless they are specifically stated by statute, common 
law or public policy to be otherwise.3° This presumption avoids placing 
the burden of proof upon the plaintiff to show that state law provides him 
with a right of access to the records requested, and places the burden on 
the state agency to prove that disclosure is prohibited.4° 

Those readers who are familiar with conventional laboratory pro- 
cedures know that research notebooks are permanent records containing 
detailed documentation of experimental procedures and results. From 
such notes it is expected that a trained reader can repeat past experiments 
with precision and accuracy, and plan future experiments. Many labora- 
tory directors require their workers to make copies of their notes. The 
original remains in the lab where it is accessible to other workers and the 
copy is usually retained by the actual experimenter. The accepted prac- 
tice in the scientific community is that all of one’s work, including 
preliminary and unsuccessful experiments, is permanently recorded in 
one’s notebook. Notes are generally written directly into the permanent 
notebook as the work is conducted. 

From these notebooks a scientist will glean the most accurate and re- 
producible data for publication. The remainder of his work, perhaps 
ninety-five percent, remains buried in his notebooks because it is un- 
worthy of publication in scientific journals.*' 

In making a determination of whether a scientific notebook is a 
public record, a court will not concern itself with the question of whether 
the scientist intended to publish his results at some future date.4*2 Many 
government records are never published in a technical sense, yet they are 
public records. Records may be deemed public by virtue of possession or 
control by a state employee or by a virtue of having been created by a 
state employee while acting within the scope of his employment.43 





36 See, e.g., ILL. ANN. STAT. ch. 116, § 43 (Smith-Hurd 1982); Ky. REv. STAT. ANN. § 
61.870(2) (Bobbs-Merrill 1982). 

37 MacEwan v. Holm, 359 P.2d 413 (Or. 1960); Houston Chronicle Pub. Co. v. City of 
Houston, 531 S.W.2d 177 (Tex. 1975) 

38 Many public records acts specifically require a liberal construction in favor of dis- 
closure. See, e.g., Del. Code Ann. tit. 29, § 10002 (1979), and Va. Code § 2.1-340.1 (1082). 

39 See supra note 37. Mac Ewan at 420: Houston Chronicle Publishing Co. at 185. 
Also, People v. Peller, 34 Ill. App. 2d 372, 181 N.E.2d 376 (1962); 5 U.S.C. 522(c) providing 
that under the FOIA no information may be withheld unless specifically exempted; and 
supra note 33, Arkansas. 

40 Mink v. E.P.A. 410 U.S. 73, 93 (1973). 

41 E. WILSON, AN INTRODUCTION TO SCIENTIFIC RESEARCH at 130-133 (1952). 

42, MacEwan v. Holm, 359 P.2d 413 (Or., 1960). 

43 See, e.g., Conover v. Bd. of Educ. of Nebo School Dist., 1 Utah 375, 267 P.2d 768 
(1954) and supra, note 33. 
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Moreover, the form of the notebooks, whether handwritten, typed, oral, 
on computer tape or as a three dimensional model, is irrelevant to the in- 
eluctable conclusion that these notebooks are public records and that the 
public has a statutory right of access to inspect and copy them.*4 

The MacEwen case is illustrative of this last point.45 Written by the 
future chief justice of the Oregon Supreme Court, this case foreshadowed 
the liberal interpretations generally accorded public record acts today. 
The case involved a request for access to a state-health scientist’s notes. 
The notes contained records of radiation levels in various locations in 
Oregon. The data was preliminary and not yet ready for public dis- 
closure. In this case the court pre-empted all discretion on the part of the 
agency and its employees. It held that such data was a public record and 
was to be disclosed to the plaintiff. 


IV. EQUITABLE DISCRETION TO DENY PUBLIC ACCESS 


Because strong public policy arguments can be made to support the 
denial of public access to scientific records, a court would probably be 
asked to consider exercising equitable discretion. Equitable discretion is 
the power of the court to abandon statutory construction and intent in 
order to render a fair and just decision. It is a rarely exercised power and 
used only in exceptional circumstances. *® 

Federal courts that have addressed this issue under the FOIA have 
almost uniformly held that there is a severely limited power to exercise 
equitable discretion in order to withhold records that are not specifically 
exempted. Only the Ninth Circuit has expressly permitted the exercise of 
equitable discretion.” 

The remaining circuits have either expressly or impliedly con- 
strained themselves from exercising their discretion in accord with lan- 
guage of the FOIA.*8 

For our purposes, one might argue that disclosure of university 
research was not considered by a state’s legislature when drafting its 
public records act, and in the absence of legislative direction a court 
should exercise its equitable discretion. This is a persuasive argument, 
and even the federal courts might exercise equitable discretion under the 
right circumstances. To use this power a court must be convinced that 
the problem was unique and had been overlooked by Congress, and that 
the likelihood for irreparable and substantial harm warranted a holding 
in favor of the government agency, and thus prohibit its disclosure.*® 





44 Supra, note 36. 

45 Supra, note 42. 

46 Rose v. Department of Air Force, 495 F.2d 261 (2d Cir. 1974), aff'd 425 U.S. 352 
(1976). 

47 Theriault v. United States, 503 F.2d 390 (9th Cir. 1974). 

48 For an analysis of the various circuit decisions on this issue see Note, Freedom of 
Information, 1978 B.Y.U.L. REv. 408 (1978). 

49 Soucie v. David, 448 F.2d 1067, 1077 (D.C. Cir. 1971): ‘‘{t]here may be exceptional 
circumstances in which a court could fairly conclude that Congress intended to leave room 
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Unfortunately with respect to scientific research data, the above tests 
are difficult to meet. First the court would have to decide that it was 
proper for it to exercise equitable discretion to prohibit disclosure in the 
face of statutory language restricting that power. If the court is so per- 
suaded, it would then have to be convinced of the failure of the drafters 
to have considered such university records. Because many statutes 
presently provide for the exemption of some academic records, this may 
prove to be a difficult task.5° 

Assuming the first two tests are met, irreparable and substantial 
harm must then be established if the court is to justify its decision to deny 
public disclosure. This could very well prove to be impossible. Aside 
from presenting persuasive public policy arguments®’, it is quite likely 
that the university may be unable to point to any patentable discoveries 
in the data being requested. Because the proprietary nature of research is 
never defined until the work is in its final stage, early work may contain 
only valuable possibilities. Unfortunately, a court requiring the univer- 
sity to establish irreparable and substantial harm would probably view 
proprietary interests in future work as too speculative to justify the exer- 
cise of equitable discretion. 


V. STATUTORY PROVISIONS RESTRICTING 
PUBLIC ACCESS TO RESEARCH 


There are several current statutory constructions which could pro- 
hibit, or do prohibit disclosure of research data. However, where the 
following constructions are effective, they are in conflict with underlying 
principles of public records acts and substantially restrict the public’s 
right of access to all records. 

The first construction is found in the Pennsylvania statutory code 
which, unlike the other fifty states, restricts public access by narrowly 
defining public records to include only those records affecting the public 
or relating to the receipt or disbursement of funds. In addition, Penn- 
sylvania’s public records act specifically provides that ‘‘public records’’ 
will not mean any information related to the progress or result of an 
agency investigation. 52 

Under such a statute, state university faculty members could per- 
suasively present an argument that their notebooks represent information 
related to the progress or result of an agency investigation and thus pro- 





for the operation of limited judicial discretion.’’ See also Tennessean Newspapers Inc. v. 
FHA, 464 F.2d 657 (6th Cir. 1972) and Rose, supra, note 46. 

50 See, e.g., CAL. Gov’T CODE § 6254 (West Supp. 1982): ‘‘Nothing in this chapter shall 
be construed to require disclosure of records that are: (g) test questions, scoring keys and 
other examination data used to administer a licensing examination, examination for 
employment or academic examinations.”’ 

51 Infra, notes 89-107 and accompanying text. 

52 Pa. STAT. ANN. tit. 65 § 66.1(2) (Purdon 1959). 
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hibit disclosure. It is, however, equally probable that under such restric- 
tive language many other government records to which public scrutiny is 
due shall remain undisclosed. Such restrictive language does not belong 
in a public records act because it is in conflict with democratic principles 
demanding liberal disclosure of government records.53 

Compared to Pennsylvania’s definition of a public record, there are 
less restrictive definitions which appear in several public records acts. 
These statutes restrict public access to those records required to be kept 
by law or ordinance.*4 At first impression, such a restriction would ap- 
pear to preclude research notebooks because they are not required to be 
kept. In addition, there is early case law to support a literal interpretation 
of such restrictions.55 However, the modern trend is to ignore such 
language. It has been held that this distinction between types of records 
is arbitrary and unjustified.5* To support an argument that disclosure of 
research notes is prohibited because the work was not created pursuant to 
a specific statute or ordinance would be tenuous at best and unlikely to 
succeed. 

South Carolina’s public records act contains an unusual restriction. 
It provides that upon receipt of a request for a public record, an agency 
may hold an internal ballot among its members. If three-fourths of the 
ballot is against disclosure, that record is not considered to be a public 
record.5? One could readily imagine that seventy-five percent of South 
Carolina’s state university faculty members would vote against dis- 
closure of their research notes. But this type of discretion does not belong 
in the hands of an agency; it could conceivably render much of South 
Carolina’s government records inaccessible to the public.5* 


VI. FEDERAL LAW 


Employing the language of the FOIA will not exempt scientific 
records from disclosure for it offers no protection for the scientific 
research of federal agencies. The FOIA is broadly written using vague 





53 See supra, notes 6-23 and accompanying text. 

54 See, e.g., IND. CODE ANN. § 5-14-1-2 (Burns 1983). ‘“The term ‘Public Records’ shall 
mean any writing in any form necessary, under or required, or directed to be made by any 
statute or by any rule or regulation of any administrative body or agency of the state or any 
of its political subdivisions.’’ See also, HAwani REV. STAT. § 92-50; and N.C. GEN. STAT. § 
132-1 (1981). 

55 Steel v. Johnson, 9 Wash. 2d 347, 358, 115 P.2d 145, 149 (1941); State ex rel. 
Spencer v. Freedy, 198 Wis. 388, 223 N.W. 861, 862 (1929); and Steiner v. McMillan, 59 
Mont. 30, 195 P. 836, 837 (1921). 

56 State ex rel. Youmans v. Owens, 28 Wis. 2d 672, 137 N.E.2d 470, 473 (1965); 
MacEwan v. Holm, 359 P.2d 413, 419 (1960); Conover v. Board of Educ., 267 P.2d 768, 770 
(1954). 

57 §.C. CODE ANN. § 30-4-10 (Law. Co-op. 1982). 

58 The FOIA reflects a finding that if left to themselves government agencies would 
operate in near secrecy. Forsham v. Harris, 445 U.S. 169, 188 (1980) (dissent). 
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language. It establishes a general philosophy of full disclosure by all 
federal agencies unless such information is exempted by statutory lan- 
guage.°® To this effect, the FOIA requires that all ‘‘agency records’’ be 
disclosed, but does not define the term.®°® 

Because of the act’s vagueness, several efforts have been put forth 
suggesting definitions for the term of ‘‘agency records’’.*1 The Attorney 
General’s office was asked to render an opinion,®? and recommended that 
the definition of records as found in the Record Disposal Act be used.® 

This definition was acceptable to the Supreme Court which recently 
addressed the problem of ‘‘agency records’’ in Forsham v. Harris.*4 In 
Forsham, the court held that raw scientific data held by a private group 
of researchers and produced under a federal grant does not become an 
‘“‘agency record’’ for purposes of the FOIA until the sponsoring agency 
has obtained it. The threshhold test is control or possession of the 
records, not merely the fact that such records could have been obtained. 

Because of the FOIJA’s failure to define what records are to be dis- 
closed, three federal agencies involved in scientific research have taken it 
upon themselves to define an ‘‘agency record’’.*5 These definitions are 


restrictive and typically state that for purposes of the FOIA, the following 
are not agency records: formulae, designs, drawings, research data, com- 
puter programs and technical data packages. Two of these agencies, the 
Navy and the Air Force, justify these regulations on the basis that such 


items are property held as resources to be utlized in the best interests of 
the public.® 

The validity of the restrictive definitions used by the Navy, Air 
Force, and the Department of Health and Human Services has not been 
addressed by any federal court. However, these agencies may have 
stretched their delegated authority in promulgating restrictive definitions 
of agency records that are in conflict with case law and with the Attorney 
General’s memorandum. For although it could be persuasively argued 
that such records should be exempt from disclosure under the Senate’s 





S. Rep. No. 813, 89th Cong., 1st Sess. 3 (1965). 

Warth v. Dept. of Justice, 595 F.2d 521, 522 (9th Cir. 1979). 

Comment, The Definition of ‘‘Agency Records’’ Under the Freedom of Information 
Act, 31 STAN. L. REV. 1093 (1979); Comment, What is a Record? Two Approaches to the 
Freedom of Information Act’s Threshold Requirement, 1978 B.Y.U.L. REv. 408 (1978); and 
ANNOT., 50 A.L.R. FED. 336 (1980). 

62 Attorney General’s Memorandum on the Public Information Section of the Ad- 
ministrative Procedure Act 23-24 (1967), S. Doc. No. 93-82, at 222-23 (1974). 

63 The Records Disposal Act defines ‘‘records’’ as including all books, papers, maps, 
photographs, machine readable materials or other documentary materials regardless of 
physical form or characteristics, made or received by an agency of the United States Govern- 
ment under Federal law or in connection with the transaction of public business. 44 
U.S.C.A. § 3301 (1982). 

64 445 U.S. 169, 183-187 (1980). 

65 See, e.g., 32 C.F.R. § 806.6(h) (1982) (Air Force); 45 C.F.R. § 5.5 (1981) (Health and 
Human Services); and, 32 C.F.R. § 710.4 (1982) (Navy). 

86 32 C.F.R. § 701.4 (1982) (Navy); 32 C.F.R. § 806.6(h) (1982) (Air Force). 
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balancing test,®” the language of the FOIA is explicit: all agency records 
are disclosable except the specified exemptions. There is no statutory 
authority for the creation of additional exemptions within the FOIA by 
agency rulemaking procedures. It is therefore, improper for an agency to 
create exemptions by narrowly defining agency records. Congress has 
reserved that power for itself. 

These same arguments would apply to a state university using rule- 
making procedures to narrowly define or redefine ‘‘public records’’. 
Such actions are beyond the limit of a university’s delegated powers, 
because as with Congress, the state legislatures have reserved for them- 
selves the exclusive power to create exemptions under their public 
records acts. 


Vil. EXEMPTION STRATEGIES 


The most effective strategy to prohibit disclosure of scientific data 
would be to create a specific exemption for these records. Unlike the var- 
ious strategies discussed earlier, exemptions strategies are compatible 
with the democratic principles underpinning public records acts. Ex- 
emptions are created by the legislative process of open debate and reflect 
the sentiment of the majority that their interests would be best served by 
nondisclosure. 

The legislative preference for exemptions is readily apparent because 
nearly all public records acts contain exemptions.** Many of which are 
similarly worded as those exemptions found in the FOIA.®° 

From a procedural perspective, an agency which believes that a 
document falls within one of these exemptions may properly refuse dis- 
closure. The party requesting disclosure may appeal that decision and if 
the appeals process within the agency itself fails, the party can then file 
suit and request a court to resolve the dispute.7° 

Upon granting a motion for an in-camera inspection, a court will 
order the agency to bring forth the requested documents. A determina- 
tion is then made regarding the nature of the documents. If the court 
finds that the documents contain both exempt and non-exempt material, 
it may order those portions which fall outside the exemptions to be 
severed and disclosed.’} 





67 ‘Success [in balancing the opposing interests involved in disputes under the 
FOIA] lies in providing a workable formula which encompasses, balances, and protects all 
interests, yet places emphasis on the fullest responsible disclosure.’’ S. Rep. No. 813, 89th 
Cong., ist Sess. 5 (1965). 

68 Subcommittee on Administrative Practice and Procedure of the Committee on the 
Judiciary of the United States Senate 95th Cong., 2d Sess., Freedom of Information: a com- 
pilation of state laws (Comm. Print 1978). 

69 5 U.S.C.A. § 522(b) (1977). 

70 Many statutes expressly provide for judicial review. See, e.g., CAL. Gov’'T CODE § 
6258 et. seq. (West 1980), and 5 U.S.C.A.(a)(4)(B) (1977). 

71 E.P.A. v. Mink, 410 U.S. 73, 92-93 (1973); Orion Research Inc. v. E.P.A., 615 F.2d 
551 (1st Cir. 1980). 
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Of the most common exemptions presently found in public records 
acts, two can possibly support an argument to prevent disclosure of 
research data. The two exemptions deal with trade secrets and with 
agency memoranda and letters. 

The language of Exemption Four of the FOIA dealing with trade 
secrets is found in most public records acts.”2 This provision exempts all: 
‘‘trade secrets and commercial or financial information obtained from a 
person and privileged or confidential.’’”? The purpose of Exemption Four 
is described by the Senate Report: 


‘‘This exemption is necessary to protect the confidentiality of information 
which is obtained by the government through questionnaires or other in- 
quiries, but which would customarily not be released to the public by the 
person from whom it was obtained. This would include business sales, 
statistics inventories, customer lists and manufacturing processes.’’74 


Exemptions of this sort have a dual purpose. They protect the in- 
terests of the government to obtain accurate information and also protect 
the privacy interests of the individual disclosing information.’5 In order 
to meet the requirements of this exemption, the information must be 
commercial or financial, obtained from a person, and privileged or con- 
fidential.76 

Applying these three criteria to research notes created by university 
researchers, it is clear that the second requirement is not met. Exemp- 
tions such as 5 U.S.C. § 552(b)(4) are designed to expedite the collection of 
information by the government from the private sector. It is most likely 
that a court would hold that research data created by a publicly employed 
scientist was not obtained from any person.”” Such a holding would be 
consistent with the narrow construction generally afforded exemptions 
in public records acts.78 

The second exemption is illustrated by the language of 5 U.S.C. 
§ 552(b)(5): 


‘‘Inter-agency and intra-agency memorandums or letters which would not 
be available by law to a party other than an agency in litigation with the 
agency.”’ 





72 See supra, note 68. 

73 5 U.S.C.A. § 552(b)(4) (1977). 

74 See infra, note 11. The House Report states that this exemption ‘‘[wJould also in- 
clude information which is given to an agency in confidence, since a citizen must be able to 
confide in his Government. Moreover, where the Government has obligated itself in good 
faith not to disclose documents or information which it receives, it should be able to honor 
such obligations.’’ H.R. REP. No. 1497, 89th Cong., 2d Sess. 10 (1965). 

75 National Parks and Conservation Assoc. v. Mortion, 498 F.2d 765, 767 (D.C. Cir. 
1974). 

76 Porter County Chap., Etc. v. United States Atom. En. Commis., 380 F. Supp. 630 
(N.D. Ind., 1974). 

77 See supra, note 64 and accompanying text. 

78 See Theriault supra, note 47, 503 F.2d at 392. 
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The purpose of this type of exemption is to preserve an environment 
of free and open debate within government. It is feared that without such 
an exemption, all written debate of legal or policy issues would be sub- 
ject to public disclosure. This would render frank discussions impos- 
sible. The government would ‘‘operate in a fishbowl’’ with its pre- 
liminary observations and thoughts available to the public scrutiny.79 
From a judicial perspective, the Supreme Court has stated that Exemp- 
tion five demonstrates congressional intent to incorporate the recognized 
rule that confidential advisory opinions are privileged from inspection. 
Thus the public’s access to internal memoranda will be governed by the 
same flexible, common sense approach governing private parties’ dis- 
covery of such documents when involved in litigation with government 
agencies. ®° 

When confronted with an action requesting disclosure of a memoran- 
dum, a court must, if possible, characterize the documents into factual 
components and confidential components. The factual components in- 
clude factual material and final memoranda which represent policies, 
statements, or interpretations of law that an agency has adopted. The 
confidential components include private policy recommendations which 
would be unavailable to a party on discovery. Unless the components are 
inextricably intertwined, they are severed with only the factual com- 
ponents disclosed.*1 

Applying these criteria to research notebooks, it is clear that they 
would not be within the purview of any exemption modeled after Ex- 
emption five. Research notebooks contain data and experimental pro- 
cedures with little or no material of an advisory nature. It is difficult to 
conceive of a court regarding such records as memoranda letters. 

In the absence of an exemption which could be construed to protect 
research notes and in light of the hesitancy of most courts to exercise 
equitable discretion, the need for a specific exemption becomes apparent. 
Presently, Washington, Delaware, and Virginia have enacted exemptions 
capable of protecting academic research from disclosure. 

Of the three states, Washington has drafted the least specific exemp- 
tion. It provides: 


(i) The following shall be exempt from public inspection and copy- 
ing: 
(h) Valuable formulae, designs, drawings and research data obtained 
by an agency within five years of the requst for disclosure when disclosure 
would produce private gain and public loss.’’®2 


Under such language, research data generated by state university facul- 
ties might find protection from disclosure. Unfortunately there is am- 





79 E.P.A. v. Mink, 410 U.S. at 91. 

80 Orion Research Inc. v. E.P.A., 615 F.2d 551, 554 (1st Cir. 1980). 
81 See supra, note 79. 

82 WASH. REV. CODE ANN. § 42.17.310(1)(h) (1972 & Supp. 1982). 
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biguity in the word ‘‘obtained.’’ It is unclear from the exemption whether 
records are exempt by virtue of their receipt by the agency, or if records 
created by the agency are also protected. There is no reported case law 
concerned with this exemption and owing to the scarcity of legislative 
history, it is difficult to predict how a court would hold when faced with 
this problem.*3 

Delaware has specifically exempted records of the University of Del- 
aware when those records do not pertain to the expenditure of public 
funds.*4 Unfortunately, the language in this statute is overly broad. 
Determination of how close the nexus must be between the records and 
the expenditure of public funds to prevent disclosure is impossible. In 
some way or another, all university documents reflect an expenditure of 
public funds. Moreover, in the absense of legislative history it is not 
possible to determine the intent of the Delaware legislature. The legisla- 
ture could have intended research data to be exempt, or they could have 
been concerned, like most drafters, with preventing indiscriminate 
disclosure of academic examination materials.*5 

Only Virginia has enacted a specific exemption for proprietary infor- 
mation obtained by its state university personnel. It was passed at the re- 
quest of the University of Virginia in 1982 as emergency legislation and 
was effective upon passage.*¢ It provides: 


(b) The following materials are excluded from the provisions of this 
chapter: 
(16) Data, records, or information of a proprietary nature, other than finan- 
cial or administrative, produced or collected by or for faculty or staff of state 
institutions of higher learning in the conduct of or as a result of study or 
research on commercial, scientific, technical or scholarly issues, whether 
sponsored by the institution alone or in conjunction with a governmental 
body or a private concern, where such data, records or information have not 
been publicly released, published, copyrighted or patented.®” 


The exemption’s purpose and impact were explained in an Executive 
Department Agency Impact Statement: 





83 In a letter memorandum from the Attorney General’s office of Washington, it was 
stated that this exemption was probably applicable to research created by state university 
personnel. However, this opinion is apparently based upon the plain language of the provi- 
sion. A.G.O. Memorandum of February 9, 1982, by Asst. Attny. Gen., Univ. of Wash. Div., 
Univ. of Wash., Seattle, Wash. (copy available through West Virginia Law Review, West 
Virginia University, College of Law, Morgantown, West Virginia). 

84 ‘**Tpjublic record’. . . shall not include activities of . . . the University of Delaware, 
except that . . . University documents relating to the expenditure of public funds shall be 
‘public records’ .. .’’ DEL. CODE ANN. tit. 29 § 10002 (1979). 

85 See, e.g., Ky. REV. STAT. ANN. § 61.878(e) (Bobbs-Merrill 1980) and CAL. Gov’T CODE 
§ 6254(g) (Deering 1982). 

86 Executive Dept. Agency Impact Statement for 1982, Amendment to § 2.1-342 of the 
Code of Virginia (hereinafter cited as Impact Statement) (copy available through: Division of 
Legislative Services Comm’n of Va.; P.O. Box 3-AG; Richmond, VA). 

87 Va. Cope § 2.1-342(b)(16) (1979 & Supp. 1982). 
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The attached bill amends § 2.1-342 of the Code of Virginia to provide an ex- 
emption to the Freedom of Information Act for records relating to research 
conducted at state institutions of higher education. No such exemption now 
exists under the present law, and a researcher’s work product accumulated 
over a period of years and which could possibly result in patent rights, 
could be obtained by simply making a request and paying reproduction ex- 
penses. It is important that the exemption become effective upon passage 
because publicity concerning the bill may result in requests for disclosure of 
the types of records which the exemption would cover. Passage of the pro- 
posed legislation would have a positive impact on state institutions of 
higher education because it will help assure researchers that their work pro- 
duct will remain confidential until they choose to publish the results. 
Private industry’s sponsorship of research projects at state institutions of 
higher education will also be encouraged. ** 


The University of Virginia’s concern for the preservation of its fac- 
ulty’s proprietary interests is not singularly self-serving. America’s posi- 
tion in research and development has declined over the last decade.*? In- 
dustry, by virtue of its competitive nature and profit orientation, will 
never adequately produce sufficient basic research in either quality or 
quantity to satisfy our needs. Alternatively, state universities are unique- 
ly equipped to answer America’s basic research needs.°° Their broad base 
of public support permits talented research scientists and their students 
to conduct basic research in relative freedom.®! Virginia’s new law 
recognizes that indiscriminate public access is harmful to basic research 
and that the quality and quantity of basic research will be enhanced in an 
environment where financial reward and personal recognition are 
preserved and encouraged. 


VIll. THE EFFECTS OF INDISCRIMINATE 
PUBLIC ACCESS UPON SCIENTIFIC RESEARCH 


The effects of indiscriminate disclosure upon basic research at state 
universities are both multiple and negative. First, public access causes 
researchers to lose control over their work. Second, indiscriminate access 
directly conflicts with the economic interests of state schools and in- 
directly conflicts with the best interests of the public who support these 
institutions. Finally, indiscriminate access discourages industries that 
desire cooperative research ventures with state schools. 

It is naive to believe that academic researchers are motivated solely 





88 Impact Statement, supra note 86. 

89 Prager & Omenn, Research, Innovation, and University-Industry Linkages, 207 SCI. 
379 (January 25, 1980). 

90 In 1977, it was estimated that our universities and colleges conducted 54% of the 
total basic research in America and that this effort represented less than 10% of our nation’s 
total R & D effort. Overberger, Universities and the Federal Government: A Marriage That 
Has Survived, CHEM. ENG. News, December 4, 1978, at 29. 

91 Martin, Research and Development in the 1980’s: The Need for Industrial-Univer- 
sity Cooperation, 11 J. OF Soc. RES. ADMIN. 13 (1980). 
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by scientific curiosity. They, like all people, respond to peer recognition 
and financial incentives. Academic scientists have already foregone com- 
petitive salaries and waived any proprietary rights to their work in favor 
of the state schools. To permit indiscriminate public access to their 
notebooks would be to further discourage the most talented individuals 
from accepting positions at our state schools. 

With indiscriminate access one can readily envision a scenario 
where industrial representatives continuously monitor the work of 
university scientists. When results indicate preliminary success, the in- 
dustry could jump in with well-funded research teams and rapidly bring 
the work to fruition, thus preventing the academic scientist from receiv- 
ing the recognition of having published first and from passing on patent- 
able discoveries to the school. 

Preliminary research is not patentable. At best, it may have potential 
value as proprietary property. Such work must be kept unpublished and 
secret if state universities are to ensure their proprietary interest. The loss 
of such an interest through indiscriminate disclosure will result in lost 
revenues to the school and to the scientist who would otherwise share in 
the royalties.°*2 At many universities, money from patent royalties is 
significant and has become an increasingly important resource.®? But 
routine public disclosure of research will preclude state schools from tak- 
ing full advantage of such resources, placing unnecessary hardships on 
our state schools at a time when public support of these institutions is 
reaching a saturation level. 

Routine public disclosure of research would also severely discourage 
industrial support. Encouraging closer relationships between univer- 
sities and industry is a national priority.°* Many commentators anticipate 
that while federal support of research is in decline, industry can take up 
the slack by entering into cooperative research projects with uni- 
versities.%5 

Cooperative ventures are to everyone’s advantage. Industry benefits 
from being able to take advantage of presently existing research facilities 





92 Bok, Business and the Academy, 83:5 HARVARD MAG., at 31 (1981). 

93 Ditzel, The Patent System and the University—Are They Compatible? 6 J. or Soc. 
RES. ADMIN. 10 (1975). 

94 15 U.S.C.S. § 3701 (Law. Co-op. Supp. 1982), which states: ‘‘The Congress finds 
and declares that: (1) Technology and industrial innovation are central to the economic, en- 
vironmental, and social well-being of citizens of the United States . . . (3) Many new 
discoveries and advances in science occur in universities and Federal laboratories, while 
the application of this new knowledge to commercial and useful public purposes depends 
largely upon actions by business and labor. Cooperation among academia, Federal 
laboratories, labor and industry, in such forms as technology transfer, personnel exchange, 
joint research projects, and others, should be renewed, expanded, and strengthened . . . (5) 
Industrial and technological innovation in the United States may be lagging when com- 
pared to historical patterns and other industrialized nations. 

95 See, e.g., Prager & Omenn, supra note 89; Cooper, Universities and the Private Sec- 
tor—Opportunities for Mutual Gain in the Decade Ahead,’’ 11 J. oF Soc. RES. ADMIN. 27 
(1979). 
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that are staffed by thousands of talented experts. The schools benefit from 
the additional support, a portion of which can be used for promoting 
educational excellence and for supporting less profitable areas of scholar- 
ship. Several major private universities have already established 
cooperative research projects with industry and have received millions of 
dollars for the ventures. Two well known examples of industrial- 
university cooperative projects are the Monsanto-Harvard agreement for 
23 million dollars and the EXXON-Massachussets Institute of 
Technology agreement for 10 million dollars.% 

For their capital investments in university research programs, in- 
dustry rightfully expects a return. Most commonly the university retains 
exclusive patent rights while the company sponsoring the research 
receives an option for an exclusive license.*’ Unlike state universities, 
Harvard and M.I.T. are both private institutions which are free to obtain, 
protect and assign their proprietary rights. In jurisdictions where scien- 
tific research is freely accessible to the public, a state university cannot 
guarantee that it can protect the results of industrial sponsored research 
from pirating before proprietary rights can be secured. By exempting 
scientific research from public disclosure, our state universities would be 
able to compete with private schools for industrial money. This resource 
of funds is sorely needed if state schools are to maintain academic ex- 
cellence in our depressed economy. 

This is not to suggest that all academic freedom should be aban- 
doned to promote investment by private industry. Exempting research 
records from indiscriminate public disclosure does not condone secrecy. 
It is an affirmation of faith that our public universities are capable of pre- 
serving their own academic freedoms without legislative intervention. 
Indeed, academic freedom was not destroyed by the enormous flood of 
federal money that followed World War II, and there is no reason to 
believe that today’s universities are any less dedicated to ensuring their 
independence in the face of possible industrial support. 

Academic scientists have already accepted reasonable restraints on 
their academic freedom. Under federal law scientists, having received 
government grants, are required to delay publication in order to protect 
U.S. patent rights.°* Thus academic researchers should have little dif- 
ficulty exercising the same discretion with respect to industrial sponsors. 

This is a time of change for our university systems. Some academic 
scientists have been allowed to accept joint postions where they share in 
corporate profits while maintaining their academic chairs.°° Of course, 





96 Bok, supra note 92 at 31. 

97 Bok, supra note 92; Ditzel, supra note 93. 

98 47 Fed. Reg. 7559, 7561 (1982) (OMB Circular No. A-124) (providing that an 
agency sponsoring research by a non-profit organization may take reasonable steps to delay 
publication of research having a proprietary nature for up to six months or longer). 

89 Fox, Can Academia Adapt to Biotechnology’s Lure?, CHEM. ENG. NEws, October 12, 
1982, at 39. 
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there has been much debate about these experimental ventures. Their 
success depends upon how inherent conflicts with academic freedom are 
resolved.1°° However, the authors addressing the issue of industry- 
university cooperative ventures are uniformly optimistic that the need is 
so great and the benefits so patent, that conflicts, both legal and philoso- 
phical, will be successfully resolved.*% 

Lastly, it should not be forgotten that state universities are ultimately 
responsible to the public through the state legislatures. Though there is 
every reason to believe that state schools are capable of ensuring their 
own independence, legislative exemptions are not immutable. Should 
the allure of profit prove destructive to our state university systems, we 
can take remedial steps. Now, there is a critical need to optimize 
America’s potential for research and development. Public disclosure of 
university research conflicts with that national goal. Our state 
legislatures need to take steps to restrict public disclosure of valuable 
scientific research. 


IX. CONCLUSION 


Nearly every state’s public records act provides for indiscriminate 
public access to scientific data having a proprietary nature when that 
data was obtained by a scientist employed at a state university. Permit- 
ting disclosure of university research data without first preserving the 
university’s proprietary interests will have an extremely negative effect 
upon the quality and quantity of basic research produced by those insti- 
tutions. Considering the need for research and development in America, 
there is no justification for not exempting these materials from public 
disclosure. 

At present only Virginia has seen fit to enact a specific exemption for 
scientific data created by its state university research personnel. It is 
strongly suggested that the other states follow Virginia’s example and 
unequivocably demonstrate to the scientific community that they, like 
the federal government, are committed to promoting high quality basic 
research in our state university systems. 





100 Bok, supra note 92. 
101 Martin, supra note 91; Bok, supra note 92. 








ORAL HISTORY AND COPYRIGHT: 
AN UNCERTAIN RELATIONSHIP 


JOHN A. NEUENSCHWANDER* 


What do Henry Aaron, Walt Disney, Lyndon Baines Johnson, and 
Earl Warren have in common? In addition to achieving national promi- 
nence, all four have been interviewed about their life and times by at least 
one oral history program. The thousands of words that they conveyed 
during their respective interviews can now be found on the shelves of the 
collection or program through which the resulting source material was ar- 
ranged, processed, and preserved. The new breed of researchers responsi- 
ble for such systematic collection and preservation of historical memory 
are known as oral historians. Since the late Professor Allen Nevins in- 
itiated the first major oral history project at Columbia University in 1948, 
the field has grown at an astounding rate. Today there are thousands of 
researchers regularly conducting interviews to preserve the memories of 
individuals who either shaped or observed past events.? The latest direc- 
tory of oral history collections lists over 500 established programs 
throughout the United States. While the majority of these programs are 
affiliated with a college or university, oral history programs are spon- 
sored as well by government agencies, museums, public libraries, state 
and local historical societies and even corporations.‘ 





* Professor of History, Carthage College; B.A., 1963, Mount Union College; M.A.., 
1965, University of Vermont; Ph.D., 1971, Case Western Reserve University; J.D., 1983, 
Chicago-Kent College of Law. 

The author would like to thank Professor Clarence Wilson Jr. for his assistance. 

1 Fisk University in Nashville, Tennessee, holds the Aaron interviews; the 
Hollywood Center for the Audio-Visual Arts in Los Angeles, California, the Disney inter- 
views; the University of Texas in Austin, Texas, the Johnson interviews; and the University 
of California in Berkeley, California, the Warren interviews. ORAL HisToRY COLLECTIONS (A. 
Meckler & R. McMullen ed. 1975). 

2 See generally, Hoffman, Oral History in the United States, 7 J. oF Lis. Hist. 277 
(1972); Moss, Oral History an Appreciation, 40 THE AM. ARCHIVIST 429 (1977); Hand, Some 
Words on Oral Histories, 9 SCHOLARLY PUBLISHING 171 (1978); Hoover, Oral History in the 
United States, THE Past BEFORE Us 391 (M. Kammen ed. 1980). 

3 DIRECTORY OF ORAL HISTORY PROGRAMS IN THE UNITED STATES (P. Cook ed. 1982). 

4 Thousands of individual writers and scholars like Studs Terkel, Merle Miller, and 
Barry Broadfoot, to name only a few, also utilize oral history interviewing to provide 
material for their publication efforts. Unlike participants in the oral history programs 
throughout the United States, most of these individual writers do not adhere to any set of 
operating procedures. This is especially true in preservation of the material obtained 
through oral history interviewing. While the sina quo non for all oral history programs is the 
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Although practices vary somewhat, most major oral history programs 
routinely inform interviewees that copyright protection is available to 
them for the historical memoir that ultimately emerges from the inter- 
views. Despite such assurances to individuals like Henry Aaron and tens 
of thousands of other less prominent interviewees, neither the 1909 
Federal Copyright Act nor the current statute which superseded it in 
1976,5 give any indication that material generated by interview is a proper 
subject for copyright.* The limited case law that is available on this ques- 
tion also fails to provide a clear answer. The purpose of this article is to 
determine whether words that are first spoken to an interviewer but 
which finally end up as an edited transcript for the use of scholars and 
writers can indeed receive copyright protection under the 1976 Federal 
Copyright Act. 


Copyright and Works of Nonfiction 


Since oral history can be categorized as a subfield of history,” an ex- 
amination of the copyrightability of historical works in general is 
necessary before the status of oral history can be addressed directly.® 
Under the 1976 Copyright Act ‘‘ . . . original works of authorship fixed in 
any tangible medium of expression, now known or later developed,”’ 
may claim copyright protection.® Qualifying nonfiction works, categoriz- 


ed by the Act as ‘‘literary works,’’!° are defined as ‘‘books, periodicals, 
manuscripts, phonorecords, film, tapes, disks, or cards, . . .’’11 The 





creation and preservation of historical material for scholarly research, individual writers 
often either destroy oral history material after using it for a publication or simply refuse to 
make it available to interested researchers. Rarely does an individual writer deposit oral 
history interviews in a collection for general use. Because of such methodological diversity, 
the copyright status of the material that individual writers and scholars gather by means of 
oral history interviewing can only be examined on a case by case basis. 

5 Pub. Law No. 94-553, § 102(a), 90 Stat. 2544 (1976) (codified at 17 U.S.C. § 102(a) 
(1976). 

6 Note, Copyrighting Conversations: Applying the 1976 Copyright Act to Interviews, 
31 Am. U.L. REv. 1071, 1072 (1982). 

7 As the term implies, oral historians are primarily agents of historical preservation. 
Although many practicing oral historians hold advanced degrees in fields other than history 
(i.e., English, Folklore, Library Science, and Sociology), the material generated by their in- 
terviews is still historical in nature. The language used by various programs in the release 
agreements they regularly execute with interviewees leaves no doubt that oral historians 
rightfully pay homage to Clio the Muse of history. Phrases like ‘‘In view of the historical 
value of the material listed below,’’ or ‘‘The purpose of this program is to gather and 
preserve information for historical and scholarly use,’’ leave little doubt that the tapes and 
transcripts resulting from oral history interviews are seen as historical sources. Romney, 
Oral History, Law, and Libraries, 15 DREXEL LIB. Q. 39 (1979). 

8 For a more comprehensive treatment of the history of copyright in the United States 
see Kaplan, AN UNHURRIED VIEW OF CopyRIGHT LAW (1967); Holland, A Brief History of 
American Copyright Law, THE CopyRiGHT DILEMMA 3 (H. White ed. 1978). 

° 17 U.S.C. § 102(a) (1976). 

1© 17 U.S.C. § 102(a)(1) (1976). 

11 47 U.S.C. § 101 (1976). 
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limited monopoly’? that is granted to an author or copyrightholder to ex- 
ploit a qualifying work is justified by the general public enrichment that 
ostensibly occurs when such intellectual effort is encouraged.13 But the 
promotion of ‘‘Science and the useful Arts’’** in the United States also 
stems from the widest possible dissemination of ideas. The conflict be- 
tween author incentives and public access is therefore inherent in copy- 
right.15 

Because of this tension, courts have developed what in effect is a two 
tiered system of protection for authors of ‘‘literary works.’’ The two tiers 
of protection are the interpretation of ideas and the ultimate expression of 
ideas.1* The degree of protection that an author receives for the pattern or 
interpretation that he or she imposes upon a set of ideas depends upon the 
form of the work itself. Authors of works of fiction usually have been able 
to invoke tiers of protection.’”? In contrast, writers of nonfiction (in- 
cluding history) generally have been precluded from claiming copyright 
protection for their intellectual product on two levels. Courts have been 
unwilling to limit public access to factual information simply because a 
nonfiction author has used the material to develop a novel or distinctive 
interpretation. As fact-gathers who offer the fruits of their research to the 
public in a straight-forward fashion, the authors of historical reporting are 
not seen as investing personality in their nonfiction in the same manner 
as do authors of novels, plays, or short stories. The authors of nonfiction 





12 This limited monopoly allows the author to do or authorize any of the following: 
(1) to reproduce the copyrighted work in copies or phonorecords; (2) to prepare 
derivative works based upon the copyrighted work; (3) to distribute copies or 
phonorecords of the copyrighted work to the public by sale or other transfer of 
ownership, or by rental, lease, or lending; (4) in the case of literary, musical, 
dramatic, and choreographic works, pantomimes, and motion pictures and other 
audio-visual works, to perform the copyrighted work publicly; and (5) in the case 
of literary, graphic, or sculptural works, including the individual images of a mo- 
tion picture or other audiovisual work, to display the copyrighted work publicly. 
17 U.S.C. § 106 (1976). 

13 The Supreme Court provided a cogent explanation of this principle in Mazer v. 
Stein, 347 U.S. 201, 219 (1954): ‘‘The economic philosophy behind the clause empowering 
Congress to grant patents and copyrights is the conviction that encouragement of individual 
effort by personal gain is the best way to advance public welfare through the talent of 
authors and inventors in ‘Science and useful Arts.’’’ 

14 U.S. Const. art. I, § 8, cl. 8. 

18 Denicola, Copyright in Collections of Facts: A Theory for the Protection of Nonfic- 
tion Literary Works, 81 CoLum. L. REV. 516, 519 (1981). He argues pursuasively that 
copyright law in general is inherently more disposed to protect authors of fiction. 

16 Ideas always have been considered uncopyrightable. H.R. Rep. No. 94-1476, 94th 
Cong. 2d Sess. 56 reprinted in 1976. U.S. Code Cong. & Ad. News 5659, 5670 [hereinafter 
cited as H.R. Rep. No. 94-1476]; Gorman, Copyright Protection for the Collection and 
Representation of Facts, 76 Harv. L. REV. 1569, 1570 (1963). 

17 See, e.g., Detective Comics Inc. v. Bruns Publications, Inc., 111 F.2d 432 (2d Cir. 
1940) and Sheldon v. Metro-Goldwyn Pictures Corp., 81 F.2d 49, 54 (2d Cir.), cert. denied, 
298 U.S. 669 (1936). 
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have had to settle for protection of only the literal expression their work 
and not the underlying facts.18 

An examination of two major copyright cases involving historical 
writers serves to illustrate the more limited copyright protection available 
to such authors both before and after the enactment of the new Copyright 
Act in 1976. In Gardner v. Nizer,'® the plaintiff was the author of a 
biographical work on Julius and Ethel Rosenberg. Her book was duly 
registered with the Copyright Office upon publication in 1954. In 1973, 
Doubleday & Company published a biography of the Rosenbergs written 
by the noted attorney, Louis Nizer. Gardner subsequently filed suit in 
federal district court claiming that Nizer’s work, The Implosion Con- 
spiracy, infringed on her earlier biography. In granting defendant Nizer’s 
motion for summary judgment, the court outlined the factors that govern 
copyright claims involving historical works. First and foremost the court 
emphasized that historical facts and events are not copyrightable:2° ‘‘One 
cannot build a story around a historical incident and then claim exclusive 
right to use of that incident.’’21 The only copyright protection Gardner 
could legitimately claim in this action was ‘‘ . . . to protection of her 
literal form of expression insofar as her work evidences originality.’’22 
Having thus unsuited the plaintiff, the court in dicta noted that ‘‘substan- 
tial and material’’ copying or taking was the standard the court would 
have used to judge whether there was infringement of plaintiff’s literal 
expression. Since Gardner’s work was historical in nature, ‘‘the copying 
must be even more substantial to constitute infringement . . .’’?3 than if it 
had been a work of fiction. 

In a case decided after the new Federal Copyright Statute went into 
effect, Hoehling v. Universal City Studios, Inc. ,24 the Court of Appeals for 





18 In Davies v. Bowes, 209 F. 53, 55, 56, (S.D.N.Y. 1913), aff’d, 219 F. 178 (2d Cir. 
1914) the infringement claim involved an article published in a newspaper that while seem- 
ingly a news story, was in reality a work of fiction. As the court emphasized in dismissing 
the claim, ‘‘The inquiry always is to literary form. . . . All that was ever copyrighted regard- 
ing this tale was the form of telling, the sequence and choice of words an arrangement of 
sentences coined by the plaintiff, who pretended to be a reporter and not a fiction writer. ... 
But there can be no privacy of the facts, because facts are public property.’’ This strong 
determination to insure unrestricted public access to facts is evident in a number of other 
decisions involving either fictional material or erroneous information presented as fact. See, 
e.g., Oxford Book Co. v. College Entrance Book Co., 98 F.2d 688 (2d Cir. 1938); Oliver v. 
Saint Germain Found., 41 F. Supp. 296 (S.D. Cal. 1941). 

19 391 F. Supp. 940 (S.D.N.Y. 1975). 

20 Id. at 942. See, e.g., Rosemont Enter. Inc. v. Random House, 366 F.2d 303, 307 (2d 
Cir. 1966), cert. denied, 385 U.S. 1009 (1967); Alexander v. Haley, 460 F. Supp. 40, 44-45 
(S.D.N.Y. 1978); Greenbie v. Noble, 151 F. Supp. 45, 65-66 (S.D.N.Y. 1957) and Lake v. Col- 
umbia Broadcasting Sys., 140 F. Supp. 707, 708-09 (S.D. Cal. 1956). 

21 Gardner, 319 F. Supp. at 942 (quoting Echevarria v. Warner Bros. Pictures, Inc., 12 
F. Supp. 632, 638 (S.D. Cal. 1935)). 

22 Td. at 943. 

23 Id. 

24 618 F.d 972 (2d Cir.), cert. denied, 449 U.S. 841 (1980). 
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the Second Circuit both underscored and expanded upon the major prin- 
ciples set out in Gardner. The plaintiff in this suit, A. A. Hoehling, was 
the author of a copyrighted historical work entitled, Who Destroyed the 
Hindenberg? Published in 1962, the book was the result of exhaustive 
research both in Europe and America. Unlike previous accounts of the 
tragic destruction of the German dirigible, Hoehling placed sole respon- 
sibility on a saboteur named Eric Spehl. According to Hoehling, Spehl, 
who was a rigger on the Hindenburg, purposely destroyed the airship to 
please his Communist girlfriend who hated the Nazis. In 1972, Michael 
Mooney published a more popular account of the disaster entitled simply 
The Hindenburg. The thesis of Mooney’s work was somewhat similar to 
Hoehling’s—namely that Spehl was the culprit. Mooney in turn sold the 
motion picture rights to Universal City Studios. The plot of the projected 
disaster film featured a saboteur and his anti-Nazi girlfriend. Hoehling 
immediately initiated suit for copyright infringement. His major claim 
was that ‘‘both Mooney and Universal copied the essential plot of his 
book—i.e., Eric Spehl, influenced by his girlfriend, sabotaged the 
Hindenburg by placing a crude bomb in Gas Cell 4.’’25 

At trial the plaintiff sought to prove that while ideas are not copy- 
rightable, their expression is.2* The court found, however, that all of 
Hoehling’s supporting cases dealt with works of fiction. Though admit- 
ting that the exact distinction between an idea and one’s expression of it 
was very difficult to establish, the court left no doubt that ‘‘where, as 
here, the idea at issue is an interpretation of an historical event, our cases 
hold that such interpretations are not copyrightable as a matter of law.’’27 
From the court’s perspective, granting copyright protection to an 
historical interepretation could only have a chilling effect on future 
scholarship.?® 

Finally, Hoehling sought protection for his research effort, the 
thousands of hours he spent pouring over historical records and inter- 
viewing survivors of the Hindenburg disaster.2° Hoehling relied on 
Toksvig v. Bruce Publications Corp.*° as authority for this claim. The 





25 Id. at 977. 

26 Numerous other nonfiction writers have tried unsuccesfully to protect distinctive 
interpretations they developed from novel and/or exhaustive research. See, e.g. Reyher v. 
Children’s Television Workshop, 533 F.2d 87 (2d Cir.), cert. denied, 429 U.S. 980 (1976); 
Musto v. Meyer, 434 F. Supp. 32 (S.D.N.Y. 1977), aff’d mem, 598 F.2d, 609 (2d Cir. 1979). 

27 618 F.2d at 978. 

28 See generally Denicola, Copyright and Free Speech: Constitutional Limitations on 
the Protection of Expression, 67 CALIF. L. REV. 283 (1979); O’Neil, Intellectual Property & In- 
tellectual Freedom, THE COPYRIGHT DILEMMA 119 (H. White ed. 1978). 

29 618 F.2d at 979. 

30 181 F.2d 664 (7th Cir. 1950). The case involved two biographers of Hans Christian 
Anderson. The plaintiff’s biography was based on extensive research in Danish sources. 
Defendant in her subsequent biography copied 24 passages that the plaintiff had translated 
from Danish and incorporated in her work on Anderson. The Seventh Circuit rejected the 
defendant’s fair use defense and held that by relying on the plaintiff’s original research, the 
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court was quick to note that Toksvig and the line of cases it had spawned 
were not followed in the Second Circuit.31 As the court had previously 
noted in Rosemont Enterprises v. Random House,?? it could not 
‘‘subscribe to the view that an author is absolutely precluded from sav- 
ing time and effort by referring to and relying upon prior published 
material. . . . It is such wasted effort that the prescription against 
copyright of ideas and facts. . . . is designed to prevent.’’33 

Like the district court in Gardner, the Second Circuit felt compelled 
to justify the more limited copyright protection available to historical 
works. The public’s right to be informed from the widest possible array of 
sources was seen as far more important than additional copyright protec- 
tion for nonfiction authors. ‘‘Accordingly,’’ the court concluded, ‘‘the 
scope of copyright in historical accounts is narrow indeed, embracing no 
more than the author’s original expression of particular facts and theories 
already in the public domain.’’4 

From the preceding cases it is apparent that nonfiction writers as a 
class enjoy less copyright protection than authors of fiction. The protec- 
tion that is afforded to nonfiction works, namely the right to prevent 
wholesale appropriation or copying of one’s work, nevertheless is ab- 
solutely essential for any historical writer. Whether the edited transcripts 
of oral history interviews in their entirety or as segments of other works 
are copyrightable in the same manner as more conventional historical 
works is the central issue to be examined. 


Copyright and the Spoken Word 


Although Oral History as a term of reference describing the 
systematic effort of researchers to elicit and preserve the memories of in- 





defendant was guilty of copyright infringement. The key question in the decision was not 
whether the defendant could have obtained the information by retracing plaintiff’s research 
steps, but whether the defendant had engaged in any significant independent research in 
preparing her biography. 

31 In the most recent case on the subject, Miller v. Universal City Studios, Inc., 650 
F.2d 1365 (5th Cir. 1981), the Fifth Circuit joined the Second in rejecting the position of 
Toksvig that original research or discovery is worthy of copyright protection. In Miller, the 
plaintiff was the author of a book about a kidnapping ordeal. The suit alleged infringement 
by Universal of both Miller’s literal expression and reseach. Drawing upon the holding of 
the Second Circuit in Hoehling, the court concluded decisively that, ‘‘The line drawn be- 
tween uncopyrightable facts and copyrightable expression of facts serves an important pur- 
pose in copyright law. It provides a means of balancing the public’s interest in stimulating 
creative activity, as embodied in the Copyright Clause, against the public’s need for 
unrestrained access to information. It allows a subsequent author to build upon and add to 
prior accomplishments without unnecessary duplication of effort.’’ 650 F.2d at 1371. Nim- 
mer points to the express exclusion of ‘‘discovery’’ from copyright protection (17 U.S.C. § 
102(b) (Supp. IV 1980) as an indication that the Toksvig line of cases will have few adherents 
in the future, 1 NIMMER, NIMMER ON CopyRIGHT § 2.11[E] (1981). 

32 Rosemont, 366 F.2d at 303. 
33 Hoehling, 618 F.2d at 979. 
34 Td. at 974. 
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dividuals for historical purposes, has been in use for only about thirty 
years,?5 the courts and Congress have recognized for some time that, 
under certain circumstances, the spoken word is a specie of intellectual 
property worthy of copyright protection.3* Case law on the subject, unfor- 
tunately, has not taken a generic approach. The diverse circumstances 
under which an oral transmission can be made have encouraged a piece- 
meal approach to the question. In order to properly address the question 
of oral history’s copyrightability, it will be necessary to review two 
distinct categories of oral expression that the courts have carved out: ad- 
dresses and sermons and conversations. 

The first of these, addresses and sermons, clearly enjoy copyright 
protection. Prior to enactment of the 1976 statute, courts had construed 
the 1909 act as encompassing speeches and sermons. The occasion for 
this construction was a a case arising out of the 1963 civil rights march on 
Washington, D.C., King v. Mister Maestro, Inc.37 The highlight of this 
march was the memorable ‘‘I have a dream’’ speech delivered by the 
Reverend Martin Luther King, Jr. His words not only thrilled the 200,000 
gathered in Washington that day but soon became an inspiration to the 
entire world. To capitalize upon the commercial potential of King’s 
words, Mister Maestro Inc. sought to market a phonographic record con- 
taining the ‘‘I have a dream’”’ speech. One of the major defense arguments 
was that orally transmitted materials are not copyrightable under the 1909 
statute. The court rejected defendant’s claim and unequivocally held that: 


The copyright statute itself plainly shows that ‘‘oral delivery’’ of an address 
is not a dedication to the public. Sections 5(C) and 12 (of Title 17 U.S.C.) 
taken together show that Congress intended copyright protection for ‘[l]jec- 
tures, sermons, addresses (prepared for oral delivery)’ despite such oral 
delivery.3¢ 


A similar construction of the 1909 statute was evident in Public Af- 
fairs Associates v. Rickover.*° In this action the plaintiff sought 
declaratory judgment as to its right to publish certain speeches given by 
Vice Admiral Hyman Rickover of the United States Navy. Although the 
major question in the case was whether Rickover was acting as a private 
citizen or a government official, once the court determined that he was in- 
deed speaking on his own time, copyright protection was immediately 
extended. 

The inclusion of address and sermons under the new copyright act is 
evident from both the language of the statute itself and legislative 





38 Morrissey, Why Call it ‘‘Oral History’’? Searching for Early Usage of a Generic 
Term, THE ORAL History REVIEW 20 (1980). 

36 1 COPYRIGHT L. REV. (CCH) 4562 (1976). 

37 224 F. Supp. 101 (S.D.N.Y. 1963). 

38 Td. at 106. 

39 268 F. Supp. 444 (D.D.C. 1967). 
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histories. The 1909 statute defined works capable of copyright protection 
as, ‘‘all the writings of an author’’ in a tangible form. The new statute has 
substantially broadened this definition by substituting the phrase 
‘‘original works of authorship.’’4° Under the current statute an address of 
sermon is copyrightable so long as it is ‘‘fixed’’ in a communicable form 
at the time of oral delivery.41 The form of the fixation, whether by 
videotape, tape recorder or stenographic recorder, is immaterial. Whether 
oral history interviews could qualify as addresses or speeches for the pur- 
pose of obtaining copyright protection is a novel argument that has not 
yet been utilized. 

Conversations, which correspond more closely to oral history inter- 
views, has been the subject of litigation in several instances.4? The 
leading case on point*? prior to the passage of the new copyright act was 
Estate of Hemingway v. Random House Inc.*4 The case grew out of a book 
about the famous novelist entitled Papa Hemingway by A. E. Hotchner.45 
The author was a close friend and drinking buddy of Hemingway. During 
the course of their thirteen-year friendship, Hotchner frequently took 
notes and recorded conversations he had with Hemingway about litera- 
ture, famous personalities, and general gossip. Some of this 
Hemmingway-derived material was used by Hotchner in several articles 
that he published before the novelist committed suicide in 1961. Readers 
were attracted to Hotchner’s articles because they contained some of the 


unvarnished commentary and reminiscenses that Hemingway had shared 
with Hotchner. Papa Hemingway represented a much fuller compen- 
dium of the material the author had gleaned from conversations with the 
famous writer. 

Prior to release of the book, Mary Heminway, the novelist’s widow, 
filed suit to enjoin publication and to recover damages. Four causes of ac- 
tion were set forth, the first of which was a common-law copyright in- 





40 H.R. Rep. No. 1472, 94th Cong., 2d Sess. 5, reprinted in 1976 U.S. CODE CONG. & 
Ap. NEws 566. 

41 1 COPYRIGHT L. Rep. (CCH) 4562 (1976). 

42 Cases dealing with media interviews or press conferences featuring entertainment 
celebrities are sometimes classified as copyright infringement actions. Most of these cases 
while technically involving conversations really raise a different though very similar prop- 
erty right, Droit Voisins or performer’s rights. This is the property right which enables an 
entertainer to protect his or her actual performances. Nimmer, supra note 32, at § 2.10(A). 
See, e.g., Sinatra v. Goodyear Tire & Rubber Co., 159 U.S.P.Q. (BNA) 356 (C.D. Cal. 1968), 
aff’d, 435 F.2d 711 (9th Cir. 1970), cert. denied, U.S. 9006 (1971); Lennon v. Pulsebeat 
News, 143 U.S.P.Q. (BNA) 309 (N.Y. Sup. Ct. 1964). 

43 Dunlap, Copyright Protection for Oral Works—Expansion of the Copyright Law into 
the Area of Conversations, 20 BULL. CopyRiGHT Soc’y U.S.A. 283, 301 (1973). 

44 23 N.Y.2d 341, 244 N.E.2d 250, 296 N.Y.S.2d 771 (1968). 

45 See Comment, Copyright: Right to Common Law Copyright in Conversations of a 
Decedent, 67 COLUM L. REv. 66 (1967); Morely, Common Law Copyright in Spontaneous 
Oral Conversation, 11 WM. & Mary L. REV. 248 (1969); Williams, The Protectability of Spon- 
taneous Oral Conversations via Common Law Copyright, 13 IDEA 263 (1969) for more in- 
depth analysis of Estate of Hemingway. 
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fringement claim.** Plaintiff argued that Hemingway’s anecdotes, opin- 
ions, and reminiscences were literary creations. The words Hemingway 
had used in conversations with Hotchner were as much the subject of 
common-law copyright as what he might himself have committed to 
paper.’’*” Hotchner’s only contribution, according to the plaintiff, was as 
a recorder, transforming Hemingway’s spoken word into written form. 

Since the question was one of first impression, the court embarked 
upon an extensive review of common-law copyright principles. Private 
letters and public addresses** were seen as possessing some of the same 
attributes as private conversations, but unfortunately the court concluded 
that conversations do not ‘‘have distinct, identifiable boundaries and 
they are, in most cases, only occasional products.’’*® As a result, 
common-law copyright protection for private conversations would not 
only be difficult to administer but could also impinge upon first amend- 
ment freedoms. 

The New York Court of Appeals did not, however, decide the case on 
the basis of the First Amendment.*° It dismissed the plaintiff’s copyright 
claim on a much narrower ground, namely that ‘‘Hemingway’s words 
and conduct far from making any such reservation, left no doubt of his 
willingness to permit Hotchner to draw freely on their conversation in 
writing about him and to publish such material.’’5* 

Before finally disposing of plaintiff’s copyright claim, the New York 
Court of Appeals in dicta set out four elements a plaintiff would have to 
prove if he or she wished to secure common-law copyright protection for 
private conversations: 


Intent—Did the speaker mark off the utterance from the ordinary 
stream of speech? 

Did the speaker mean to adopt it as a unique statement? 

Did the speaker wish to exercise control over its publication? 

Did the speaker explicitly reserve his common law rights?52 





46 One of the other causes of action brought by Hemingway’s widow, breach of con- 
fidential relationship, has been used occasionally in other copyright infringement cases. See 
Nimmer, The Law of Ideas, S. CAL. L. REF. 119 (1954); Note, Beyond the Realm of Copy- 
rights: Is There Legal Sanctuary for the Merchant of Ideas? 41 BROOKLYN L. REV. 284, 313 
(1974). 

47 Estate of Hemingway, 23 N.Y.2d at 345, 244 N.E.2d at 254, 296, N.Y.S.2d at 776. 

48 See generally Comment, The 1976 Copyright Act and Preemption of Private Letters, 
13 J. MAR. L. REv. 205 (1979) and Comment, Personal Letters: A Dilemma for Copyright and 
Privacy Law, 33 RUTGERS L. REV. 134 (1980). 

49 Estate of Hemingway, 23 N.Y.2d at 349, 244 N.E.2d at 256, 296 N.Y.S.2d 779. 

50 See Eustis, Get It In Writing: Oral History and the Law, THE ORAL History REVIEW, 6, 
7 (1976) for the view that the lower courts did in fact decide the issue on first amendment 
grounds. 

51 244 N.E.2d at 256. 

52 For a fuller though largely unrelated examination of Estate of Hemingway, see 
Schleifer, On Behalf of Richard M. Nixon: The Copyrightability of the Nixon Presidential 
Watergate Tapes, 26 CopyRIGHT LAW SYMPOSIUM, 53 (1981). 
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Although the court did not go on record as supporting common law 
copyright protection for private conversations even if they met this four- 
part test, it did envision situations in the future wherein such a claim 
would be proper. With the continued improvement in tape recording 
devices, the court conceded that: ‘‘there may be limited and special situa- 
tions in which an interlocutor brings forth oral statements from another 
party which both understand to be the unique intellectual product of the 
principal speaker which would qualify for common-law copyright if such 
statement were in writing.’’5? 

Despite the court’s attempt in Estate of Hemingway to develop a 
copyright test for what today would properly be called oral history, no 
court has as yet tried to utilize it. Subsequent courts have instead used 
Estate of Hemingway as precedent for laying to rest copyright claim aris- 
ing from oral dialogue or conversations. 

Norman v. Columbia Broadcasting Systems, Inc.54 exemplifies this 
issue-avoidance use of Estate of Hemingway. The plaintiff published a 
biography of the controversial American poet, Ezra Pound. In 1966 CBS 
prepared and broadcast a three-part television program entitled ‘‘In 
Search of Ezra Pound.’’ Plaintiff then filed suit for alleged copyright in- 
fringement. One of the 148 specific items of alleged infringement was 
CBS’s use of a quotation about the diminutive size of Pound’s living 
quarters in London. Norman had obtained the quote from a private con- 
versation with William Carlos Williams, an acquaintance of Pound. Rely- 
ing solely on Estate of Hemingway, the district court dismissed this in- 
fringement claim: ‘‘Insofar as the phrase used by plaintiff in Item 78 to 
describe the size of Pound’s room is quoted from William Carlos Williams 
in private conversation, plaintiff acquired no rights to prevent its repeti- 
tion by others.’’55 

Although Estate of Hemingway has been frequently cited by courts 
for the proposition that material obtained from private conversations does 
not qualify as copyrightable subject matter, two other cases offer a 
countervailing view. Both suits were brought by historical writers who 
had relied heavily upon interview materials. In Harris v. Miller,5* the 
plaintiff claimed that his biography of Oscar Wilde was infringed by a 
subsequent play about the noted dramatist. Since a large portion of the 
biography consisted of material derived from conversations between Har- 





53 244 N.E.2d at 255. Nimmer is highly critical of the test set out in Estate of Hem- 
ingway because he believes the requirements that the statement be both a unique intellectual 
product and carefully marked off from the ordinary stream of conversation are contrary to 
the fundamental principles of copyright. This suggests to him a novelty or creativity stan- 
dard that is anathema to copyright. NIMMER, supra note 31, at § 11.1. Nimmer seems to have 
missed the real intent of the court, namely, to insure that the marked off utterance was a final 
rather than a transitory statement. 

54 333 F. Supp. 788 (S.D.N.Y. 1971). 

55 Id. at 798. 

56 50 U.S.P.Q. (BNA) 306 (S.D. N.Y. 1941). 
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ris and Wilde, defendants argued that such material did not enjoy 
copyright protection because it was historical fact and did not originate 
with Harris. The court developed two possible explanations of what took 
place during the conversations with Wilde and found that Harris could 
claim originality in the material under either one. In the first, the court 
noted that no stenographer was present and hence ‘‘the statement of the 
conversations is the biographer’s version, the result of his literary 
effort.’’5? The second explanation of what transpired was based upon the 
assumption that Harris was able to reproduce his exact conversations 
with Wilde. If this had been the case the court reasoned, ‘‘certainly Har- 
ris’ part in the conversations would be original and would have con- 
tributed to the creation of Wilde’s part.’’5* 

In Holdredge v. Knight Publishing Corporation,*® plaintiff brought an 
infringement action based on word-for-word copying by the defendants of 
interview material published in a biography. After comparing plaintiff’s 
interview notebooks with the interview material that appeared in her 
biography, the court concluded that she could claim originality and 
hence secure copyright protection. Although the principle was stated 
more obliquely than in Harris v. Miller, the message of Holdredge v. 
Knight Publishing Corporation was the same: a writer who used historical 
materials derived from conversations and interviews need only make 
some slight alteration in the words to satisfy the originality requirement 
and obtain copyright protection. 

The favorable holdings in Harris and Holdredge, however, have had 
no appreciable impact beyond the litigants involved in each case. Estate 
of Hemingway continues to be relied upon whenever the existence of 
copyright in conversations or interviews is at issue. Most recently it was 
cited by the federal district court for the District of Columbia in the only 
suit brought thus far by a professional oral historian, Suid v. Newsweek.®° 
The case arose out of an article about John Wayne that Newsweek 
Magazine published shortly after the actor’s death in July, 1979. 
Lawrence Suid, who in 1978 authored a scholarly work on Hollywood 
and the military entitled Guts & Glory—Great American War Movies, 
claimed that Newsweek’s article infringed on seven specific passages in 
his book. In addition to claiming copyright infringement, Suid charged 
Newsweek with unfair competition and a prima facie tort. 

Only two of the seven passages from Guts & Glory involved oral 
history material.‘ The first such passage was a comment by John 





57 Id. at 307. 

58 Jd. at 308. 

59 214 F. Supp. 921 (S.D. Cal. 1963). 

6° 503 F. Supp. 146 (D.D.C. 1980). 

61 Id, The other five included a statement of historical fact, a quotation from an un- 
published letter written by John Wayne, another quotation from an unpublished letter writ- 
ten by Jack Valenti, and two quotations which Suid took from a book by another author, Ron 
Kovic. 
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Wayne’s son Michael about his father’s negotiations with the United 
States Army concerning the making of the film ‘“The Green Berets.’’ 
Michael Wayne told Suid in an oral history interview that he felt his 
father’s initial script was too patriotic even for the military brass to 
swallow. He then went on to explain why he never told his father about 
his fear, ‘‘I was actually afraid to,’’ said Michael, ‘‘because he would have 
said, you dumb son of a bitch!’’*? The second oral history passage in con- 
troversy was a quotation from an oral-history interview Suid conducted 
with film director William Wellman. Wellman’s comment provided a 
very uncharacteristic description of John Wayne. ‘‘He walks like a 
fairy,’’ said Wellman, ‘‘He’s the only man in the world who can do it.’’®3 

In an effort to prevent the suit from going to trial, Newsweek filed a 
motion for summary judgment and the court ordered both parties to sub- 
mit briefs. As the first professional oral historian to sue for copyright in- 
fringement, the brief and affidavits that Suid filed are worthy of extended 
analysis. The affidavit submitted by Professor James Hammack, Jr., the 
president-elect of the Oral History Association, was intended to 
familiarize the court with the nature of oral history and to underscore the 
importance of the litigation to this national organization. Hammack sup- 
ported Suid’s contention that thousands of oral historians would be 
adversely affected if oral history was denied copyright protection. The af- 
fidavit also confirmed that Suid’s interviewing practices were in general 
accord with the procedures recommended by the 1,400-member Oral 
History Association.*¢ The major difference between traditional 
historians and oral historians, according to Hammack, was that ‘‘Unlike 
the traditional historian who uses documents and artifacts already in ex- 
istence, the oral historian creates a record as he works.’’5 

Suid’s brief sought to convince the court that the quotations from 
Michael Wayne and William Wellman should not be summarily dismiss- 
ed as uncopyrightable because they had been obtained by the author 
through interviews. In requesting the court to do just that, Newsweek had 
cited Norman v. Columbia Broadcasting Company, Inc., as_ its 
authority.** Suid sought to distinguish the Wayne and Wellman quota- 
tions from the quote derived from a casual conversation in Norman. His 
brief suggested four major differences. First, the Wayne and Wellman 





2 Brief for Plaintiff at 3, Suid v. Newsweek, 503 F. Supp. 146 (D.D.C. 1980). 

Id. at 5. 

See generally Oral History Association, Goals and Guidelines (1980). 

James Hammack, Jr., Affidavit at 2. See Suid, 503 F. Supp. at 146. 

Cf. Marvin Worth Productions v. Superior Films Corp., 319 F. Supp. 1269, 1273 
(1970), was an infringement action growing out of a film about the controversial entertainer 
and social critic, Lenny Bruce. One of the defenses raised by defendants was that the 
material they allegedly infringed upon had come from private conversations with Bruce. 
The court summarily rejected this defense on the grounds that defendants were unable to 
show when and how they recorded Bruce’s conversations and what the resulting material 
consisted of. 
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quotations did not originate in casual, private conversations. Second, the 
beliefs and views expressed by both men were neither well-known nor 
available elsewhere. Third, Newsweek did not paraphrase either quota- 
tion but used them literally because it wished to reap the anecdotal quali- 
ty of the remarks as well as the historical fact. Finally, the Norman opin- 
ion is silent on the crucial question of whether Williams assigned his 
copyright interest to Norman.®? 

Following this effort to distinguish his interview material from the 
private conversations in Norman, Suid came to the heart of the matter. 
The oral statements of Wayne and Wellman were admittedly the unique 
intellectual products of both men. But the releases they executed to Suid 
together with the copyright assignment made by Wellman gave Suid full 
authority to exercise control over their words. Whether Suid could legally 
enforce Wellman’s copyright interest against an admitted copyist was a 
question of such importance that a trial on the merits was seen as essen- 
tial to the oral history profession.*®* 

To the disappointment of the plaintiff and oral historians in general, 
the court granted Newsweek’s motion for summary judgment. In dispos- 
ing of the oral history infringement claim the court relied on technical 
flaws. Both of the alleged copyright assignments were found to be in- 
valid. The release that Michael Wayne executed did not expressly convey 
his copyright interest and Suid had failed to register Wellman’s assign- 
ment prior to bringing suit as required by statute. Even if Wellman’s 
assignment had been properly registered, the court admitted that 
Newsweek’s use of his quotations would have constituted ‘‘fair use.’’®® 

Although the district court decided the oral history question on nar- 
row grounds and offered no helpful analysis as the court did in Estate of 
Hemmingway, several statements in the Suid opinion suggest the strong 
possibility of a favorable response to Suid if the claim had been a more 
substantial one. The language the court used in rejecting Suid’s alleged 
copyright interest in the Wayne and Wellman quotations is instructive in 
this regard: ‘‘The author of a factual work may not, without an assign- 
ment of copyright, claim copyright in statements made by others and 
reported in the work since the author may not claim originality as to those 
statements.’’7° The clause ‘‘without an assignment of copyright’’ is 





67 333 F. Supp. at 798. 
Brief for Plaintiff at 8. See Suid, 503 F. Supp. at 148. 
69 503 F. Supp. at 148. The factors set out in the current statute are: 
1. The purpose and character of the use, including whether such use is of a com- 
merical nature or is for nonprofit educational purposes; 
2. The nature of the copyrighted work; 
3. The amount and substantiality of the portions used in relation to the copy- 
righted work as a whole; and 
4. The effect of the use upon the potential market for or value of the copyright. 
17 U.S.C. § 107 (1977). The 4th criteria seems to have been the most influential in the court’s 
fair use determination. See 503 F. Supp. at 148. 
70 503 F. Supp. at 147. 
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especially important in light of the authority from which it was drawn, 
Rokeach v. Avco Embassy Pictures Corp.” In Rokeach, the court rejected 
the plaintff’s copyright claim to statements he had elicited from conversa- 
tions with three psychotic patients who believed themselves to be Jesus 
Christ. The absence of any assignment was a key factor in the Rokeach 
decision.”? The Suid court implies that if there had been a proper assign- 
ment of copyright, then the plaintiff could have pressed his claim even 
though he could not claim originality for the oral history statements. 
Another supportive sign was the court’s acknowledgment of the bona 
fide economic interests of Suid as a professional oral historian. Because of 
various flaws in Suid’s claims, however, the court found that ‘‘the 
copyright statute does not permit the extension of protection which the 
plaintiff seeks.’’73 


The Case for Copyright Protection of Oral History 


Over the last thirty years oral historians have produced well over ten 
million pages of interview transcripts. With both the number of inter- 
viewers and programs increasing,”* approximately a million pages of 
transcripts are currently being compiled each year. It has been the prac- 
tice in the most major oral history programs to seek copyright protection 
for all interview transcripts that are completed. Whether such efforts have 
been worthwhile or in vain will ultimately be determined by the courts. 
Since many prominent interviewees like Henry Aaron, Walt Disney, Lyn- 
don Baines Johnson, and Earl Warren may never have consented to be in- 
terviewed if their words were not able to receive copyright protection, af- 
firmative resolution of this question is important to the future well-being 
of many oral history programs. 

For many years Nimmer and copyright have been virtually 
synonomous. He is to this area of law what Prosser was to torts. 
Therefore, any serious discussion of the current boundaries of copyright 
protection must of necessity turn at some point to Nimmer. It should not 
come as any great surprise that even Professor Nimmer has not as yet 
developed a clear position either for or against copyright protection for 
oral history. The relatively recent development of the field of oral history, 
coupled with the absence of any cases directly on point, probably explain 
this gap in coverage. Insofar as Nimmer treats the question, he uses the 
older descriptive term ‘‘conversations.’’ He warns authors in his treatise 
that ‘‘the author of a factual work may not claim copyright in the conver- 





71 197 U.S.P.Q. (BNA) 155, 161 (S.D.N.Y. 1978). 

72 Td. 

73 503 F. Supp. at 148. 

74 Approximately a million pages of transcripts are compiled each year, an estimate 
based on a comparison of the transcript output of programs listed in the two most recent 
directories of oral history. Collections, supra note 1, and Directory, supra note 3, published 
in 1975 and 1982, respectively. 
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sation or other statements made by others and reported in such works, 
since as to such statements the author may not claim originality.’’”5 He 
cites Rokeach v. Avco Embassy Pictures Corp., and Suid v. Newsweek as 
authority for this view. Nimmer, however, does suggest that authors may 
avoid this no-protection result by making a minimal contribution to the 
reported conversation such ‘‘as where an ‘author’ reconstructs an actual 
conversation rather than using a verbatim stenographic report.’’”* Nim- 
mer of course derives this latter position from the holdings in Harris and 
Holdridge. As already noted, both opinions are isolated voices that have 
not been drawn into the main debate. Until they are, their value as 
favorable precedent remains largely prospective rather than current. 

Despite the negative outcomes in the two leading cases examined 
thus far, Estate of Hemingway and Suid, the opinions taken together offer 
an analytical framework that, if applied to the right set of facts, could lead 
to a favorable decision on the copyrightability of oral history. It is ax- 
iomatic in law that whenever courts are confronted with novel causes of 
action or issues they resort to a series of basic questions to guide their 
deliberations. While no court would admit to using any set group of 
generic questions, a careful reading of the final decisions often reveals the 
existence and use of just such questions. When another suit for copyright 
infringement of oral history materials is brought in federal district court, 
the basic questions a court would most likely ask are: 


1. What is oral history? 
2. | Who normally does oral history and why? 
3. Is there a test to distinguish it from ordinary speech? 


The answer to the first question should not be difficult. Oral history 
is the end product of interviews conducted with individuals who have 
witnessed or participated in national, regional, or local historical events 
of some importance. This end product is almost always a typed transcript 
rather than a tape recording. This is so because scholars who use oral 
history materials in their research are print-oriented. Listening to tape 
recordings is simply too time-consuming. Before a transcript of an inter- 
view or a series of interviews is finalized, some editing takes place. The 
degree of editing depends upon the policy of the program.7” 

In Estate of Hemingway and Suid v. Newsweek both courts construed 
the quotations derived from conversations as historical materials.7® 





75 NIMMER, supra note 32, at § 2.11[b]. 

76 Id. 

77 See generally M. J. DEERING, TRANSCRIBING WITHOUT TEARS: A GUIDE TO TRANSCRIBING 
AND EDITING ORAL HISTORY INTERVIEWS (1976); C. DAvis, ORAL HISTORY: FROM TAPE TO TYPE 
(1977); W. BAUM, TRANSCRIBING AND EDITING ORAL History (1977). 

78 Cf. Falwell v. Penthouse International Ltd., 521 F. Supp. 1204, 1208 (W.D. Va. 
1981), where the court dismissed a common law copyright claim brought by the head of the 
Moral Majority, the Reverend Jerry Falwell. The suit grew out of the publication in Pent- 
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Nevertheless, the plaintiffs in both of these cases argued that the con- 
tested utterances were literary creations. Such claims appear to have been 
based more on the hope of securing greater copyright protection rather 
than on a fair appraisal of the materials at issue.79 

The second question also seems readily answerable. In Suid v. 
Newsweek the plaintiff took great pains to inform the court of the work 
that professional oral historians do and the economic interests that were 
at stake. The Oral History Association also submitted an affidavit and 
stood ready to file an amicus curiae brief if the case went to trial. In any 
future actions involving oral history, the plaintiff will almost certainly 
seek to educate the court as Suid did. 

The creation of a test to distinguish oral history from ordinary con- 
versations would certainly be an essential tesk for any court directly faced 
with the copyrightability question. A future court would not have to con- 
struct such a test if it was willing to utilize the test set out in dicta in 
Estate of Hemingway.®° The first element of the test asks whether the 
speaker intended to mark off his words from the ordinary stream of 
speech. Most oral historians seek out prospective interviewees according 
to the subject matter interest of their program. Great care is taken to ex- 
plain the purpose of the project and the way in which the resulting inter- 
view material will be preserved and used. The interviewee almost always 
has the right to amend, alter, edit, and delete from the interview 


transcript before it becomes a permanent part of the collection. An addi- 
tional right that an interviewee has includes sealing all or portions of the 
transcript for a set period of years. The act of consenting to an oral history 
interview and exercise of some of the many rights that programs regularly 
afford interviewees would seem to satisfy the intent element in the Estate 
of Hemingway test. 





house of an interview with the religious fundamentalist. What is of interest in the decision is 
the court’s observation in dicta that Falwell’s spoken word did not rise to the level of copy- 
right protection. In the eyes of the court, ‘‘Plaintiff cannot seriously contend that each of his 
responses in the published interview setting forth his ideas and opinions is a product of his 
intellectual labors which should be recognized as a literary or even intellectual creation.’’ In 
essence what the court was saying is that ‘‘hot air’’ from celebrities who consent to a press 
interview is not rarified enough for copyright protection. The view, while appealing, seems 
to be an idiosyncratic reaction to Falwell’s ludicrous claim rather than a position reflecting 
well thought out copyright analysis. 

79 A good example of how courts have been able to distinguish the real from the fanciful 
in such dualistic claims (e.g, it looks factual but because of who the speaker is it must be a 
literary creation) can be found in Maddux v. Grey, 43 F.2d 441 (1930). Here the court had to 
decide whether a published personal narrative describing the author’s personal experiences 
as a buffalo hunter was an historical or literary work. Since the famous Western novelist Zane 
Grey was the alleged infringer, the determination of the question was crucial to the case. The 
court, however, had no difficulty categorizing the work, ‘‘the book is a personal narrative and 
no doubt presents a truthful picture of the times. It may be considered a valuable contribution 
to the history of the Southwest immediately following the Civil War. . . . Necessarily it is 
without plot.’’ Id. at 492. 

80 Suid in his brief discussed the four-prong test in Estate of Hemingway and urged 
its utilization. Brief for Plaintiff at 6, See Suid, 503 F. Supp. at 148. 
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Second, does the speaker mean to adopt the interview as a unique 
statement? This introduces the doctrine of finality of expression. To 
satisfy this element, a plaintiff would have to show that the interviewee 
meant his or her words to be something more than a transitory version or 
account. The right of final review that most oral history programs accord 
an interviewee would seem to satisfy the finality of expression element. 
For once an interviewee has either exercised or waived the review option 
and executed a legal release, most programs consider the interview 
transcript to be unalterable. 

Third, does a speaker wish to exercise control over the publication of 
his words? The various release agreements that oral history programs 
regularly use to secure control over the interview product offer several 
possible responses to this inquiry. In some programs an omnibus clause is 
used to transfer all rights to the program; in other agreements the inter- 
viewee has the option of retaining publication rights and even determin- 
ing who is permitted to use the interview materials. The essential point to 
this discussion is that virtually all programs both ask and answer the 
question of who retains the right to control publication. 

And fourth, is there an express reservation of common law 
copyright? Today, reservation of copyright is a federal statutory question 
because of the preemption clause in the new copyright act.*1 To satisfy 
this prong of the test, there would have to be some showing that proper 
steps were taken to insure copyright protection. Since the federal statute 
gives instant protection to a work at its creation®? and only requires for- 
mal registration before one files suit for infringement, most oral history 
programs that attach the copyright symbol and secure written transfers 
could pass the test. 

That the time is fast approaching when a favorable decision will be 
rendered on the copyrightability of oral history is demonstrated by the 
result in a case that tangentially bears upon the central issue in this arti- 
cle. In Quinto v. Legal Times of Washington, Inc.,** the federal district 





81 17 U.S.C. § 301(a) (1977) expressly preempts all state common law and statutory 
rights: 

[A]ll legal and equitable rights that are equivalent to any of the exclusive rights 

within the general scope of copyright as specified by section 106 in works of 

authorship that are fixed in a tangible medium of expression and come within the 

subject matter of copyright as specified by sections 102 and 103, whther created 

before or after that date and whether published or unpublished, are governed ex- 

clusively by this Title. 
The purpose of this sweeping preemption clause is to do away with the two-part system of 
copyright protection that existed previously (i.e., state common law protection for un- 
published works and federal copyright protection for published works). Therefore if oral 
history material does qualify, it would be solely under the auspices of the new federal 
statute. The precise boundaries of this preemption section are already being explored. See 
Goldstein, Prempted State Doctrines, Involuntary Transfers and Compulsory Licenses: 
Testing the Limits of Copyright, 24 UCLA L. Rev. 1107 (1977). 

8 17 U.S.C. § 302(a) (1977). 

83 506 F. Supp. 554 (D.D.C. 1981). 
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court for the District of Columbia held that the defendant had infringed 
the copyright of a law student in an article he had prepared for his law 
school newspaper. The article was composed of statements that the 
student-author had secured via interviews with other students about their 
summer law firm experiences. Since the defendant apparently did not at- 
tempt to use the standard defense that conversations are not 
copyrightable, the decision does not deal with the usual history and 
copyright questions. Instead, the court found that the student’s article 
was an original compilation even though it consisted of facts and data 
from the public domain that are not in themselves copyrightable. Perhaps 
the most crucial determination of the court was that ‘‘even if Quinto did 
not own the copyright to the quotations in his article, he had permission 
to use the quotations and his copyright in the compilation protects his 
selection, arrangement, and ordering of them.’’** Quinto v. Legal Times 
of Washington, Inc. seems to partly refute Nimmer’s contention that an 
author may not claim copyright protection in a quotation he utilized 
because it is not original with him. More directly, it assures protection for 
authors like Studs Terkel and Merle Miller who regularly publish edited 
collections of interview excerpts.*® However, since the vast majority of 
oral historians do not seek to publish edited compilations of oral history 
interviews but only to preserve interview transcripts for future research 
use, Quinto v. Legal Times of Washington, Inc. is not the precedent they 
have been seeking. 


Conclusion 


One of the most important provisions of the new copyright act is an 
elastic clause that authorizes the extension of protection to qualifying in- 
tellectual products that are either ‘‘not known or later developed.’’® 
Although oral history has been recognized as an important research field 
for over twenty years, the copyright status of the voluminous historical 
materials it has and continues to generate remains effectively 
‘‘unknown.”’ This review of relevant case law suggests that ample prece- 
dent does exist for a court to determine that oral history is copyrightable 
to the same degree as more conventional works of history. This would be 
an appropriate finding whether the action was for infringement of an 
edited interview transcript or for oral history material published as part of 
another work. 

The holdings in Harris and Holdridge offer the most direct support 
for the conclusion that oral history is a proper subject for copyright pro- 
tection, but the failure of subsequent courts and litigants to utilize either 
decision raises serious doubts about the signficance of such favorable 





84 Td. at 559. 

85 See generally S. TERKEL, DIVISION STREET (1967); HARD TIMES (1970); WORKING 
(1974); AMERICAN DREAM (1980) and M. MILLER, PLAIN SPEAKING (1973) and LYNDON (1980). 

86 17 U.S.C. § 102(a)(1) (1977). 
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precedent.®” Although the decision in Estate of Hemingway frequently 
has been cited for the proposition that material derived from conversa- 
tions is not copyrightable, it may hold the key to the opposite result in 
future litigation. The four prong test that Hemingway sets out offers a fair 
standard by which to test the copyrightability of oral history. Oral history 
materials would in most instances be able to satisfy all four prongs of the 
test. Whether the copyrightability of oral history will soon be favorably 
decided seems to depend most heavily on the appearance of a plaintiff 
with a much stronger suit than Lawrence Suid pressed. In the meantime, 
oral historians should consider either introducing a bill to amend the cur- 
rent copyright statute or trying to utilize the rulemaking power of the U.S. 
Copyright Office.** 





87 A very recent case, Harper & Row v. Nation, 9 MED. L. RPTR., 1229 (1983) suggests 
that Harris may not be totally moribund as a favorable precedent for copyright protection of 
oral history materials. In Harper & Row THE NATION magazine surreptiously obtained a copy 
of former President Gerald Ford’s memoirs prior to their publication in book form by Harper 
& Row. THE NATION went on to publish an article based on the memoirs. Since portions of the 
memoirs recited statements made by others, THE NATION contended that such quotations 
were not copyrightable. The court surmised that most of the statements in question actually 
were reconstructions of conversations and therefore copyrightable per Harris v. Miller. 

88 If oral historians do seek protection through the rulemaking power of the U.S. 
Copyright Office, a simple amendment to Rule 202.3(b)(i) ‘‘Administrative Classification 
and Application Forms’’ would be all that is necessary. The words ‘‘oral history transcripts”’ 
could simply be added to the list of examples under ‘‘Class TX: Nondramatic Literary 
Works.”’ The section would then read: ‘‘This class includes all published and unpublished 
nondramatic literary works. Examples: Fiction; nonfiction; poetry; textbooks; reference 
works; directories; catalogs; advertising copy; periodicals and serials; compilations and 
{oral history transcripts].’’ U.S. Copyright Office Rules and Regulations, 37 D.F.R. § 202.3. 
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Athletics in Higher Education 


LEGAL ACCOUNTABILITY AND 
THE NCAA 


JOHN C. WEISTART* 


In recent years, judges and commentators have given us many occa- 
sions to think about the legal accountability of those who administer 
amateur athletics. While litigation was not unheard of 20 years ago, re- 
sort to the courts has now become frequent, if not yet routine. But if one 
looks beyond the fact of frequent litigation and considers both the nature 
of the plaintiffs’ substantive claims and the unevenness with which these 
have produced the desired relief, it appears that the process of defining 
accountability in amateur athletics is far from complete. The collection of 
articles that follows this essay bears witness to the diversity of legal 
theories being explored. State workmen’s compensation law, a variety of 
federal constitutional provisions, state sunshine laws, and federal 
statutory theories are all considered. However, the invocation of most of 
these theories still appears to be exploratory. For example, while an in- 
termediate Indiana court gave currency to the view, in a workmen’s com- 
pensation proceeding, that scholarship athletes in major college pro- 
grams possess many of the essential characteristics of employees, that 
assessment did not survive further appeal. In a similar vein, as discussed 
in Rick Staton’s article, the holding by the district court in Hall v. 
University of Minnesota that a college athlete had a constitutionally pro- 
tected right to participate in athletics can hardly be taken as definitive. 
Most of the existing case law weighs against this conclusion, and what 
little affirmative support exists is mainly found in earlier cases of the 
same court. Finally, while particular plaintiffs have raised plausible 
claims under state public disclosure statutes and have molded athletic-re- 
lated complaints into colorable federal civil rights complaints, it remains 
to be seen what lasting impact these theories will have. 

Because we are still at a preliminary stage in defining the accountabil- 
ity of athletic organizations, I believe it appropriate to pause and consider 
in a general way why the demands for greater accountability persist. At 
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first blush, amateur athletics may not present a particularly compelling 
activity for judicial regulation. Participation, both for the individual 
athlete and for most institutions, is largely voluntary. Non-compulsive, 
non-proprietary ventures have never commanded a high degree of judicial 
or political concern. In addition, amateur athletics in this country has 
historically been an incidental undertaking, typically subordinant to 
what is perceived as the much more essential task of providing educa- 
tion. If athletics is seen only as a tangent, and a voluntary one at that, it is 
not assured that issues pertaining to the administration of the activity 
will incite a fervor for litigation. Nonetheless, we see rather ample 
evidence that adversely affected parties desire more public scrutiny of 
athletic decision-making. Thus again it seems relevant to ask what there 
is about the administration of amateur sports that fuels these demands for 
accountability. 

A complete answer to that question would require a much longer ex- 
cursion than is warranted by the limited nature of the editor’s invitation. 
However, there are some partial and preliminary thoughts that can be put 
forward. To provide a focus for these, I have chosen to limit the dis- 
cussion to the role of one particular administrative organization, the 
NCAA. There should be little debate that the NCAA affects a substantial 
portion of the total sphere of amateur athletics. Hence, a better compre- 
hension of the nature of the group’s functioning is important in its own 
right. In addition, however, while the NCAA has many unique character- 
istics, it provides a form of administration that is not wholly dissimilar to 
that found at other levels of amateur athletics. At the state level, many 
high school athletic associations operate with similar assumptions about 
the types of matters that are properly subjected to their control. In addi- 
tion, the high school associations share a somewhat similar view of the 
desirability of unitary control and coordination. Finally, the state groups 
typically operate according to an organizational model in which school 
sponsors comprise the membership constituency whose interests are to 
be served. Thus, at least in a general way, observations about the work- 
ings of the NCAA have some value in the appraisal of other administra- 
tive structures. 

This inquiry into ‘‘the need for’’ accountability in the NCAA will be 
undertaken without close examination of the legal theories that have been 
explored to date. As suggested earlier, no one theory has yet produced a 
level of judicial oversight that is generally regarded as satisfactory. In 
part the problem is fundamental to all law reform: existing doctrine 
becomes encumbered by years—and sometimes centuries—of preceden- 
tial implications. Thus it is very difficult to buy only a bit of antitrust, for 
example. Once the Sherman Act inches its nose under the tent, its 
cumulative body of legal rules will almost surely try to follow. To prove a 
particular theory is appropriate is a somewhat different task than 
establishing that the search for a basis of review is warranted. Our in- 
quiry here is largely limited to the latter point. 
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I. STRUCTURAL PROBLEMS IN THE NCAA 


An idea that has gained a good deal of currency in recent years is the 
notion that the willingness of courts to provide oversight of a particular 
activity ought to be significantly influenced by the adequacy of the legis- 
lative structure that produced the disputed regulations. If affected parties 
are allowed to participate fully in the affairs of the regulating entity, then 
there is less need for general judicial supervision. The role of the courts 
in these instances would be restricted to applying limited legal rules ad- 
dressing specific problems. Even though some parties might be disad- 
vantaged by particular actions of the group, generalized judicial supervi- 
sion would not be required. Where access to internal processes is rela- 
tively unencumbered, there will be—or some would say, should be—a 
preference for self-correction. It may be that change will not occur im- 
mediately, but the presence of a basic structural fairness will mean that 
movement is possible, even if it occurs very incrementally. 

An important implication of this approach is that the presence of 
structural deficiencies may warrant greater judicial scrutiny of the activi- 
ty in question. If it is perceived that a complaining party is systematically 
excluded from a participatory role, then courts should be at least margi- 
nally more cautious in accepting any resulting regulations. Since the 
disadvantaged persons cannot turn to internal channels for correctives, it 
is necessary that other external avenues of review be available. Whether 
intervention is warranted in a particular case will depend on a variety of 
considerations, including the importance of the activity in question, the 
degree of voluntariness, and so on. But when all other elements are 
equal, the structural adequacy of the enterprise in question seems rele- 
vant to defining its legal accountability. 

Some aspects of the NCAA’s operation invoke this concern for struc- 
ture. In particular, it seems worth asking whether we are confident that 
the interests of the student-athlete are always adequately represented. 
The NCAA is structurally different from most private and quasi-public 
associations in which regulatory behavior has its main impact on mem- 
bers who are otherwise full participants. And the NCAA is different from 
the common public legislative bodies where the burdens of regulation are 
borne by persons who enjoy full franchise. A significant portion of NCAA 
regulatory activity affects student-athletes who neither participate direct- 
ly in the group’s rule-making nor have an opportunity to select represen- 
tatives to act on their behalf. The consequences for the athletes can none- 
theless be quite significant. Issues ranging from whether one’s education 
will be affordable to whether the athlete will be able to transfer from an 
unpleasant school environment to whether he or she will be allowed to 
participate in athletics at all will be greatly affected by deliberations in 
which the athlete has no role. 

The proposition being put forth is not that the NCAA legislative 
body never acts in the best interest of the athlete. We should be prepared 
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to accept that many, and probably most, NCAA student-athlete regula- 
tions represent very honest balancings between the athlete’s desire to 
participate, the demands of the academic regime, and the budgetary 
needs of the sponsoring institutions. It is another matter, however, as to 
whether we can always be confident that the concerns of student-athletes 
have had an appropriate influence. The absence of a direct participatory 
role for this significantly affected constituency is a reason for caution. 

Is it not true that the interests of the athlete are protected by either 
the delegate representing the institution’s faculty or the administration’s 
representative? The suggestion that there is a structural imperfection 
does not require that the sincerity of other participants be impugned. The 
question is really a different one, and that is whether the results on im- 
portant issues would be altered if all affected persons participated. What 
can be observed is that on some issues, other goals of the institutions are 
likely to preclude a full venting of the concerns of the student-athlete. An 
administrator’s desire for stability in his or her athletic program may lead 
to a different view of restrictions on transfers than is taken by an athlete 
who must bear the corrosive effects of having to endure an unpleasant re- 
lationship with his coach. Similarly, budgetary control is a more imme- 
diate concern to the institution’s administration than to the athlete who 
seeks an incremental expansion in the definition of the appropriate level 
of financial aid. Whatever constraints operate on the delegates’ choices, 
formal accountability to the athlete is not one of them. Where there is no 
assurance of a systematic inclusion of the voice of the party regulated, 
neutral minds should be able to conclude that the results achieved are en- 
titled to less deference than where the potential for internal self-correc- 
tion is more certain. 

Some might interpret the above observations as an activist’s call for a 
restructuring of the NCAA to include student-athlete representatives. My 
own view is that such a change would be quite undesirable, an opinion 
greatly influenced by my work on a large number of student-faculty com- 
mittees. The highly transitory nature of the student constituency, the stu- 
dents’ otherwise subservient position in relationship to faculty and ad- 
ministration, and the students’ general lack of experience and perspective 
weigh heavily against the likelihood of an effective participatory role. 
There is, however, an alternative to such an inappropriate internal re- 
form. Increased judicial sensitivity to limitations on the decision-maker’s 
legislative perspective is a corrective that has been utilized in other con- 
texts. 

The concern for structural imperfections has relevance for one legal 
theory that has received attention in recent cases. The point has been ex- 
amined more extensively in cases dealing with high school rule-making, 
but it has also appeared in NCAA litigation. Many athletic administrative 
rules make distinctions based on characteristics or activities of partici- 
pants. For example, those who transfer schools for academic or health 
reasons may be treated differently from those who transfer to improve 
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their athletic opportunities. If the prerequisite of state action can be 
shown, the plaintiff may seek to argue that the distinctions made by the 
rule violate the constitutional guarantee of equal protection. Under basic 
equal protection doctrine, however, courts are to be extremely deferential 
to legislative bodies. While a heightened level of review is called for 
where the regulation impugns an important protectable interest or affects 
a systematically oppressed class, in the ordinary equal protection case 
the only question to be asked is whether there is a rational relation be- © 
tween the distinction made by the rules and the legislative objective to be 
fulfilled. Because of the liberality with which the requisite relationship is 
found, rules are seldom invalidated under this minimum standard of 
equal protection review. 

Understandably, neither athletes generally nor discernible subsets, 
such as transferring students or scholarship recipients, have been found 
to be suspect classes. Nor have courts been inclined to find that funda- 
mental interests are involved in athletic participation. Hence, most admin- 
istrative rules in the sports area have been reviewed under the minimum 
scrutiny standard. 

While the cases thus appear to present a fairly traditional equal pro- 
tection analysis, there is some reason for pause. A probing of the justifi- 
cations for the minimum scrutiny standard reveals a persistent assump- 
tion that the legislative process will provide an adequate opportunity for 
vindication of the complainants’ concerns. In effect, the plaintiffs are 
told to pursue their legislative remedies rather than expect judicial pro- 
tection. That explanation may be adequate for the plaintiff subject to reg- 
ulation by an elected legislative body. The petitioner’s success may not 
be assured, but the opportunity to persuade and cajole the legislators is 
there, as is the prospect of turning them out if they are unresponsive. As 
is suggested above, however, difficulty is encountered in applying that 
same rationale to student-athlete plaintiffs in cases involving NCAA reg- 
ulations. While significantly affected by that group’s legislative process, 
the student-athletes are not full participants and do not have accountable 
representatives. What seems to be revealed is a very imperfect doctrinal fit. 
None of the traditional grounds for heightened equal protection review 
seem to be present, but nor does the main tenet of the rule seem fully 
satisfactory. If the case for greater accountability is made, it will have to 
find its expression in a somewhat non-traditional doctrinal form. 


II. THE NCAA’s MONOLITHIC CONTROL 


There is a second aspect of the administrative structure of college 
sports that seems to support greater legal accountability for the governing 
entity. This is the fact that with respect to many issues to importance, the 
control of the NCAA is exclusive. Despite the existence of the NAIA, the 
CFA, and a few other groups, the present reality is that both a college 
wanting to operate a significant program in one of the major sports and 
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an athlete aspiring to participate in such a program will, on many issues, 
have no effective choice except to conform to rules devised by the NCAA. 
The range of issues that is affected is quite vast. The athlete’s initial eligi- 
bility for big-time college sports, his or her ability to afford the costs of 
the attendant education, and the sequence and format of a chosen course 
of study are all greatly affected by NCAA regulations. For participating 
schools, relationships with athletes, discipline and control of the coach- 
ing staff, and, perhaps most controversially, the ultimate economic re- 
turn from their sports ventures will reflect the impact of the NCAA’s 
authority. 

How is this relevant to the question of legal accountability? I would 
suggest that a search for first principles in modern law reveals a precept 
that individuals and entities that enjoy significant control owe accounta- 
bility to those who are regulated. While the political or governmental 
nature of an entity will heighten its responsibility, private operators and 
those with limited public endowments are not immune. Indeed, it may 
be the completeness of an individual’s or entity’s control, rather than its 
relationship to traditional exercises of governmental power, that pro- 
vides the most common benchmark for judicial oversight. 

We are, of course, most interested in how these concepts affect 
organizations exercising regulatory powers. It can be observed that the 
pervasiveness of an entity’s control seems to have some bearing on the 
degree of deference to be shown its rules. Where the entity is only one of 
several that operates in a particular sphere, there is less need for close 
judicial review. If participants find the entity’s rules to be too burden- 
some or if economic opportunities are being inhibited, there is always the 
option of choosing a different affiliation. The prospect of diverse regula- 
tory approaches makes it more likely that a participant can find the mix 
of objectives most compatible with his own. In the same vein, diversity 
will generate some competition among regulating entities and the conse- 
quence should be fewer instances of unresponsive regulatory behavior. 

Conversely, where the regulator enjoys essentially exclusive control, 
there are likely to be more instances of coercion. The unconventional 
viewpoint and the minority interest are less assuredly accommodated. 
Likewise, there is less certainty that the legislative process has operated 
with fill vigor. As participants individually have few options, the organi- 
zation has reduced incentives for careful deliberation. If the deliberative 
process is imperfect, there is an enhanced probability that its products 
will have that same characteristic. 

If we look for examples where these concerns have influenced ac- 
cepted legal doctrine, we find, I believe, that the underlying principle is 
rather wide-ranging. The early law on public utilities seems to proceed 
from the premise that pervasive control imparts responsibility. The same 
notion can be found rather distinctly in more recent antitrust cases, espe- 
cially those dealing with essential facilities. Moreover, even the most pri- 
vate of private law subjects—contracts—includes recogniztion of related 
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principles. The doctrine of unconscionability in contracts certainly has a 
concern for pervasive control as its premise, as do more detailed rules 
about a supplier’s duty to fairly distribute unexpectedly limited quanti- 
ties among multiple buyers. 

An examination of the jurisprudential origins of fiduciary obliga- 
tions is particularly instructive. Why do fiduciary duties arise in brokers, 
corporate directors, lawyers, and others? Is the duty essentially contrac- 
tual: the putative fiduciary promised to do the job and hence must do it 
right? I think not. A more consistent theory is that the fiduciary duty 
arises because of the fact of the beneficiary’s dependency, or conversely, 
the fiduciary’s extraordinary control. Whether by reason of the fiduciary’s 
knowledge or superior opportunity, the beneficiary is in a position of 
dependency. As the former’s dominance can be used for good or ill, a 
principle is needed to insure that in instances in which the proper course 
of action is otherwise uncertain, the fiduciary will show appropriate 
responsibility. 

Somewhat similar features of dependency flow from the complete- 
ness of the NCAA’s control of major college sports programs. As already 
noted, a school cannot consider operating a major collegiate program 
without accepting NCAA control. And, of course, those same programs 
will be the only outlets for athletes who are interested in the highest 
levels of participation. There are, however, particular features of the 
schools’ and athletes’ participation that warrant elaboration. 

Because the schools are members of the association, and thus can in- 
fluence association policy, they should not expect as exacting a level of 
judicial review as the athlete may be able to command. But the fact of 
membership is not a complete answer to the concerns generated by de- 
pendency. The fact that individuals choose to form a labor union, for ex- 
ample, does not eliminate the duty of fair representation. Likewise, the 
volitional nature of one’s relationship with a broker does not foreclose 
judicial review. The basic premise of accountability is still present. 

There are discernible characteristics that identify some issues as 
more in need of judicial oversight than others. A separate segment of this 
paper considers the problems that arise in sifting between the educational 
and economic goals of NCAA decisions. One can identify a decided risk 
that rules intended to control or contain some members’ economic ad- 
vantage will be masked in educational justifications. As is explained be- 
low, the NCAA’s role as an economic regulator should command a good 
deal less deference than its efforts to insure academic integrity. The rules 
most likely to partake of disguised objectives are appropriate candidates 
for judicial control. Other cases to be scrutinized are those in which the 
complaining parties have a discernible minority interest that is likely to 
be not merely disfavored by the majority but subject to its hostility. Ex- 
perience in related areas suggests that those who have promoted rival 
organizations or who have litigated against the enforcing entity are 
especially vulnerable. On the other hand, mere differences in viewpoint 
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among members—even on such basic issues as professionalism and 
academic standards—would not warrant judicial review of any resulting 
substantive rules. Cases in which there are simply honest differences of 
opinion are those for which the internal resolutions should usually be ac- 
cepted. The primary role for the judiciary in these instances should be to 
insure that internal procedures are not skewed against a fair resolution of 
the controversy. 

There are features of the athlete’s dependency that make the case for 
judicial review of their complaints particularly compelling. We have 
already noted that the athlete interested in major sports programs is both 
necessarily subject to NCAA control and denied a participatory role. In 
addition, though, the NCAA occupies a position in amateur sports which 
requires it to enforce some controls that are potentially very coercive. 
Especially suspect is the linkage that is made between athletic aspira- 
tions and an interest in academics. The NCAA participates in a 
phenomenon that I denominate ‘“The Great American Non Sequitur.’’ We 
have, in this country, embraced the not-wholly-logical notion that if a 
young man exhibits certain unusual physical skills and wants to secure 
refinement of his talent, he must also be both motivated and qualified to 
go to college. Stated more precisely, the notion has even less coherency: 
a young man who shows promise in the physical skills associated with 
basketball and football—but not in the areas of baseball, hockey, tennis 
and golf—must also be academically inclined if he desires to secure fur- 
ther high level pre-professional training. The point, of course, is that col- 
lege sports effectively provide the only avenue for further training for 
talented high school football and basketball players. While a few basket- 
ball players have moved directly from high school to the NBA, their 
number is so small as to be statistically insignificant. The fact is that our 
system does not readily accommodate the player whose educational goals 
fit anything other than the mold of the four-year college. If the athlete is 
more interested in technical job training or desires to delay his education 
or, worst yet, is simply not motivated toward further formal education, 
his alternatives for developing his physical skills are so limited as to be 
non-existent. 

An appreciation of the tie-in that has been created between athletic 
promise and formal four year post-secondary education serves to cast a 
different light on many of the recent controversies in intercollegiate 
sports. For example, when athletes are discovered to have enrolled in 
courses devoid of substance, some have shown a decided tendency to de- 
ride the students and their advisors. The frequent response of the 
school’s administration is to announce a reform and to pledge that no 
academic favoritism will be shown to athletes. A different view of these 
scandals is that they are unavoidable, if not pardonable, as long as oppor- 
tunities for further physical training carry the inextricable linkage to aca- 
demic pursuits. Given the lack of alternatives, we should not be surpris- 
ed that the programs attract some participants who are more interested in 
one part of the dual arrangement than the other. 
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These observations have several points of relevance for the larger 
discussion of NCAA accountability. The lack of volition in the athlete’s 
relationship with the NCAA can be seen as having two important aspects: 
not only are the rules made without the assured representation of the 
athlete’s interest, but also the rules are unavoidable if the athlete is a foot- 
ball or basketball player who desires further training. A relationship of 
dependency that is also involuntary should surely occupy a commanding 
position on the continuum of arrangements warranting judicial over- 
sight. More importantly, the inappropriateness of the link between physi- 
cal promise and academic aspiration suggests that there is likely to be 
considerable tension in the effort to accommodate the two elements. Be- 
cause the decision-maker has a decided overriding commitment to one of 
the goals, it is not clear that it can always be depended on to produce fair 
resolutions. The imbalance inherent in the relationship would seem to be 
the sort that warrants external review. 


Il]. THE PROBLEM OF COMMINGLED OBJECTIVES 


The NCAA fulfills at least two important functions in intercollegiate 
sports. It serves as a monitor of the academic integrity of its members’ 
programs, a role which requires that it give particular attention to pre- 
serving the amateur character of the underlying activity. The NCAA also 
operates as an economic regulator and promoter. It seeks to foster sports 
competition among member schools and to increase the attention given 
the events by the general public. These two roles do not impart the same 
level of regulatory prerogative, however. While the group can assume 
broad authority to define the essential academic character of the enter- 
prise, its efforts as financial regulator must be drawn with proper 
deference for the economic autonomy of its members. A further factor 
supporting greater accountability for the NCAA is the need to insure that 
appropriate restraints are observed as the organization executes its 
various functions. Respect for these limitations is not assured by self-reg- 
ulation. Hence, external control is necessary, and the task is one which in 
other contexts has traditionally been assumed by the courts. 

In attempting to define the NCAA’s permissible regulatory role, it is 
useful to ask: why do we need the NCAA at all? There is an answer, but it 
is one that imparts limitations on the functions that are fulfilled. A pri- 
mary justification for the existence of the NCAA is the need to insure that 
sports activities in post-secondary institutions retain a character distinct 
from professional sports. The two levels of sports activity have different 
objectives, and it is proper that the distinction be maintained. It is equal- 
ly appropriate that persons with a keen interest in the preservation of 
amateurism assume the task of regulation. 

The regulatory authority that is implied surely extends to defining 
limits on the financial support that can be received by amateur athletes. 
And because this particular brand of amateur sports occurs in an educa- 
tional context, enforcement of minimal academic standards is also proper. 
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Hence, admission requirements, rules on substantial progress and good 
standing, and limitations on the period of eligibility would all seem to be 
necessary adjuncts to the goal of preserving the academic perspective of 
the enterprise. 

It will be noted, however, that the goal of academic integrity—which 
for the remainder of this discussion will be assumed to include a concern 
for amateurism—can be achieved without a football broadcast policy, or 
an NCAA-controlled basketball tournament, or an elaborate media orien- 
tation program. A loose, but nonetheless useful, distinction can be drawn 
between regulating the student, or labor, inputs into college sports events 
and controls on other aspects of the production. Academic rules may have 
an impact on the financial success of the venture in the stadium, in the 
media, and elsewhere, but that impact is indirect. Moreover, direct 
regulation of the output—the final sports product—is not necessarily im- 
plied in the concern for academics. Many events that are essentially 
amateur in nature have a great deal of commerical appeal, as is evidenced 
every four years in the Olympics. 

Thus we can imagine a world in which interscholastic sports was 
regulated by an entity which was uninvolved in the control and promo- 
tion of the resulting events. The regulator would jealously guard its right 
to keep disguised professionals out of the competition and would de- 
mand adherence to credible academic standards. Some promising per- 
formers would likely be disqualified, but the group would have attained 
its goal of preserving the distinctiveness of intercollegiate sports. The 
organization’s control, again, would only be concerned with the type of 
persons that participated and their bona fide involvement in the educa- 
tional process. The participants might contribute to events that had com- 
merical appeal, and the fact of substantial potential rewards might raise 
temptations for cheating. But the regulator’s interests could be fully vin- 
dicated by more rigorous enforcement of rules defining who can partici- 
pate. Questions about how to market the resulting sports contests and 
who should receive the rewards could be left to others. 

This analysis might suggest to some that the NCAA has no role to play 
as a promoter of interscholastic sports. Such a conclusion is probably not 
compelled as a matter of either law or policy. Collective promotion, with 
some attendant economic control, is common in other situations in which 
individual participants share a desire to improve the appeal of their activ- 
ity. While many of these other ventures are purely commercial—for ex- 
ample, the Professional Golfers Association—that fact does not serve as a 
limitation on the legitimacy of group promotion. There should not be a 
great debate about the propriety of some entity undertaking to see that in- 
tercollegiate sports is appreciated and valued by the general public. 

Once the appropriateness of an entrepreneurial effort is established, 
it is easier to see why the NCAA might undertake it as an adjunct to its 
function as academic overseer. Maintaining a national organization is ex- 
pensive and difficult. Thus, there is some efficiency in having a single 
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entity that undertakes both endeavors. In addition, the indirect links bet- 
ween amateurism and commerical appeal add support to the preference 
for a unitary scheme. 

Where the academic and entrepreneurial functions are joined, how- 
ever, there will be a heightened need for external regulation. The two 
roles impart a different range of regulatory authority, with the authority 
accompanying the entrepreneurial interest being much more limited. 
Empowering a single group to undertake the two tasks raises a significant 
risk that the more extensive power to control academic standards will be 
used to press economic objectives beyond the limits permitted by the 
group’s modest authority. The potential for confusion is particularly 
acute in the amateur sports area because the true motives of a particular 
regulation can be masked with relative ease. Again, self-regulation can- 
not be depended on to insure that the proper limits are observed. If the 
restraint is achieved, it will have to be through external—and most prop- 
erly, judicial—control. 

The NCAA’s interest in preserving academic standards is in essence 
a concern arising from necessity. Without some effort to impose uniform 
rules, amateur college-related sports will never achieve a separate identi- 
ty. A laissez-faire approach to amateurism would likely mean that profes- 
sionalism would ultimately predominate, for its potential for economic 
gain appears to have the stronger appeal. What range of legal authority is 
implied by this ‘‘need’’ to preserve academic integrity? I believe that we 
can find analogies in other contexts. The essential questions to be asked 
are whether the particular restraints are necessary for the group to 
achieve its legitimate goal and whether they are drawn in a manner 
which appears reasonably related to the achievement of that end. Once 
we accept that the ultimate goal of the group is essentially non- 
commercial, we will allow the group considerable freedom to define for 
itself how the particular end will be achieved. The most significant 
substantive limitation will be that the particular regulation must appear 
to be a good faith, essentially rational attempt to foster the desired end. In 
addition, of course, the concerns mentioned in the first part of the essay 
must be satisfied. 

Where the group’s goal is entrepreneurial, however, its regulatory ef- 
forts should receive a less expansive reception. As suggested earlier, the 
NCAA as a promoter of amateur sports is similar to a variety of other 
groups that seek to enhance public interest in specially-defined sports 
events staged by their members. In the case of these other entities, the 
courts have recognized restraints on the authority that is exercised. The 
source of these limits is the need to respect the economic autonomy of 
each member. Particularly to be guarded against is the acute risk that an 
organization engaged in promotion in fact operates as a cartel in which 
the more efficient members are forced to share their economic rewards 
with their less successful counterparts. The distinctions that need to be 
drawn are seldom obvious ones, and an external reviewer will frequently 
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find itself embroiled in arguments about motives and economics effects. 
But through the evidentiary morass, there can still be discerned the 
guiding principle that the prerogative to promote an activity does not im- 
part an unrestrained right to distribute the resulting financial return. 

An effective entrepreneurial effort will require that some controls be 
imposed. If the group decides to hold a tournament, for example, it will 
be necessary to define the terms for qualifying, the bases for advancement, 
and so on. Each such rule may operate to limit the economic rewards of a 
potential participant, but a range of group control must be implied if the 
promotion is to be successful. The basic guideline for assessing par- 
ticular exercises of authority is again suggested by basic doctrine on 
economic regulation. It will be necessary to ask whether a particular re- 
striction merely regulates and hence enhances the economic activity or is 
designed to destroy potential economic competition. Controls that are in- 
tended primarily to transfer economic rewards from one group of partici- 
pants to another would be especially suspect. The same would be true of 
attempts to disadvantage those who are successful. On the other hand, 
rules which merely provide standardization and orderliness—and other- 
wise have the neutrality of general application—could be sustained. 

The need for judicial supervision is further suggested by the ease 
with which the NCAA academic and entrepreneurial functions are con- 
fused. The basic risk, again, is that the broader grant of authority that 
goes with the former will be used to achieve impermissible economic 
ends. Several recent controversies within the NCAA illustrate the ease 
with which the motives behind a particular rule can be masked. Take the 
debate over freshman eligibility, for example. Those who favor greater re- 
strictions on varsity participation by freshmen point to academic con- 
cerns, particularly the concern that the demands of such participation 
will impair the new student’s academic and social adjustment to college. 
But if one looks beyond the public entonements on the academic effects 
of any rule changes, he hears points of debate that are almost purely eco- 
nomic in their content. Some school officials contend that they cannot af- 
ford to carry ‘‘unproductive’’ players on their scholarship budget. Others 
see the effort to curtail freshmen eligibility as a move by some state 
schools to disadvantage private schools, for whom the costs of athletic 
scholarships are proportionately higher. 

The point of the earlier discussion was to suggest that not all reasons 
that might be given for or against a particular rule should be evaluated on 
the same basis. A genuine desire to preserve academic integrity should 
usually be respected, but a subtle effort to shift economic fortunes among 
the regulator’s members should encounter much greater skepticism. And 
at a minimum, the fact that some academic explanation can be argued 
should not be sufficient to end the judicial inquiry. The inherent 
likelihood of mixed, and masked, purposes should be recognized and 
deciphered. While many economic arguments may simply be complaints 
about the effects of an otherwise legitimate rule, it should be open to proof 
whether any academic trappings are simply a disguise. 
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This is not to suggest that courts will always be able to discern the 
true character of a particular rule. Limits inherent in the nature of the 
judicial institution will have to be accommodated in this context as in 
other settings. And in the large number of cases of doubt, the judicial 
orientation is likely to be one of sympathy for the difficulty of the task 
confronting the regulator. 

There are, however, a variety of cases that will be affected if courts 
manifest a greater interest in separating the NCAA’s regulatory functions. 
For example, there will be some regulations that fail primarily on the 
basis of the proponents’ stated objectives. If evidence from public and 
private sources reveal that a rule was enacted primarily as an economic 
control, a court should not allow the characterization to be changed by 
belated efforts of defense lawyers or others to find academic plausibility. 
In other cases, a stated academic justification may be belied by facts 
which show its implausibility. If freshmen were merely rendered ineligi- 
ble from participating in varsity games, but participated fully in varsity 
practices and engaged in a wide-ranging junior varsity competition, a 
court would have a sufficient basis to entertain other evidence germane 
to defining the essential nature of the measure. 

Greater judicial sensitivity to the NCAA’s varying roles should also 
have an effect in limiting the range of legal defenses that are put forth. 
For example, in defending its restrictions on football broadcast policy, 
the NCAA attempted to argue that its restraints were necessary to preserve 
competitive balance among its member schools. This is an argument that 
has been used by professional sports leagues, often with success, to de- 
fend a variety of internal restrictive practices. It can be suggested, 
however, that the defense is inappropriate in the amatuer context. Only 
by the most fanciful characterization is the NCAA a league or the promot- 
er of anything like a balanced competition. Even within the most restric- 
tive of the NCAA’s divisions, it is not necessary that all the teams be 
equal competitors. Most do not play each other, and the development of 
interesting rivalries is not limited to teams with the greatest on-the-field 
consistency. Moreover, by numerical calculation it is not likely that 
roughly one hundred teams playing an eleven game schedule will be able 
to stage a credible league competition. And in any event, any movement 
in this direction should be viewed as a pure economic undertaking quite 
distant from what might be compelled by the demands of academic integ- 
rity. For purposes of applying the law, the essentially economic nature of 
the activity is properly unmasked and evaluated with appropriate skep- 
ticism about the need for collective control. 

These few observations about how actual cases might be affected 
should be sufficient to establish the basic point that external oversight 
will be necessary to insure that basic distinctions are maintained between 
the NCAA’s differing functions. Again, self-regulation will not insure this 
result. Indeed, by assuming responsibility for the otherwise separable 
academic and entrepreneurial concerns, the NCAA has adopted a per- 
spective that virtually precludes a careful parceling of functions. The 
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necessary division will be achieved reliably and credibly only through 
judicial involvement. The primary adjustment may be in our growing 
more accustomed to seeing the similarities between the NCAA and other 
entities that require occasional judicial supervision. 


IV. CONCLUSION 


Whether one endorses the analysis of this essay or merely accepts the 
reality of the cases discussed in the materials that follow, it should be 
clear that the NCAA lives with a different level of accountability than it 
had only a few years ago. An examination of the reasons for the change 
seems to lend support to the theses developed above. For example, it 
appears that college sports is much more of a commercial venture than it 
was, say, twenty years ago. We know, for example, that the highly 
refined demographics of those who view college football on television 
make such events an attractive broadcast commodity. In addition, resort 
to sophisticated marketing techniques for generating in-stadium atten- 
dance has become more acceptable. It should not be surprising that the 
movement into this new era has been accompanied by expressions of 
concern that have a decided antitrust ring. 

Another significant development in recent years has been a changed 
perspective on the relationship between the college athlete and his insti- 
tution. The fading of the notion of the university as in loco parentis has 
necessarily had the effect of limiting the prerogatives of both educational 
institutions and the regulatory groups in which they participate. In addi- 
tion, we have become keenly aware of the commercial aspects of the 
athlete’s contribution. Among the notions abandoned is the idea that 
practices and games are for the convenience of the student-participants. 
Not surprisingly, we have at the same time become more accustomed to 
thinking of the athlete as possessing ‘‘rights.’’ Only a very slight 
analytical step is required to produce the conclusion that the regulators 
of amateur sports should show greater sensitivity to the athlete’s 
interests. 

Where care is required is in the selection of the doctrinal pathway to 
be followed. Especially to be avoided is the not infrequent assumption 
that some incidence of conformance between a new problem and a sub- 
tenet of an existing line of precedent implies that other aspects of the 
doctrine should also be applied. The conformance may only be a coinci- 
dence or merely a manifestation of the relevance of some more general 
jurisprudential notion. 

The preceding pages have outlined a somewhat different approach. 
This involves starting with a less encumbered statement of why it is that 
greater judicial involvement is appropriate. The doctrinal remnant will 
eventually have to be supplied. This can be done, however, with greater 
appreciation for the value of carefully selected principles. 
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Put most simply, the task of the Infractions Committee and the 
NCAA enforcement staff is to deal with inappropriate conduct in inter- 
collegiate athletic programs by member institutions, their staffs, their 
student athletes, and other institutional representatives. 

Perhaps the best way to evaluate the work of the Infractions Commit- 
tee and the NCAA enforcement process generally is to try to describe the 
scope and nature of the violations currently taking place and then to look 
at the enforcement response to see if that response is effective and is fair 
to those who become involved in the process. *** 


THE PROBLEM 


The extent and seriousness of inappropriate conduct in athletics are 
not easy to measure. It is clear that serious violations are occurring. Prin- 
cipally these relate to the recruiting of the prospective student athlete; 
extra benefits to the student athlete who has enrolled at a member institu- 
tion; and academic irregularities such as phony courses or falsified tran- 
scripts. 
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Of the three categories, the one that almost always results in a disad- 
vantage to the student athlete is the disregarding of academic standards. 

Recruiting violations sometimes cause harm to the prospective stu- 
dent athlete. Improper inducements are often illusory, the prospect gets 
nothing, and his eligibility and credibility are commonly jeopardized. 

A violation of the extra benefit rule seems least likely to harm the 
enrolled student athlete, except when its disclosure causes loss of eli- 
gibility. Unlike academic rules and recruiting rules, which seem clearly 
necessary to protect the young student athlete, the extra benefit rule 
seems to serve primarily to control cost and to maintain competitive 
balance. It is probably for that reason that extra benefit violations are 
often thought of as the least serious. The common illustration of a viola- 
tion designed to help an enrolled student athlete is financial assistance 
needed to get home to visit a sick or dying mother. 

Clearly the current overall perception is that the violations are 
serious and are all too common. We hear this from the media, from 
coaches and directors of athletics, from faculty and administrators. In the 
New York Times of January 1, 1983, a lead editorial said in part: ‘‘Young 
minds are nonetheless turned by recruiters who offer cars, money and 
other special treatment and colleges that go so far as to fabricate grades 
and test scores.’’ The inference is that the serious violations are being 
committed by most, if not all, colleges and universities. 

My view is that there are serious violations being committed, but 
that they are less common than some have asserted. Part of the reason for 
the exaggeration of the problem can be identified. 

Some prospective student athletes believe that all good athletes 
receive improper offers. So, when asked, their self-interest is served by 
asserting that they received an improper offer, thus demonstrating their 
own quality as an athlete. 

Media coverage typically emphasizes the number of violations 
without distinguishing the serious from the relatively minor violations. 
One could assert today that almost all Americans are law violators and 
substantiate the claim by showing that we all jaywalk on occasion. To 
equate jaywalking with rape, robbery, and burglary either to excuse the 
latter or to demonstrate the pervasiveness of the crime problem is at best 
misleading. So also to assert that all university athletic programs are rule 
violators because of an occasional de minimis violation by many institu- 
tions is also misleading. 

Even the obviously serious academic violations involving bogus 
courses are not always what they are represented to be. Athletic staff did 
not, for the most part, create the bogus courses. Most of those courses 
were created to serve the needs of others, particularly school teachers 
needing advance credits for promotion and salary increase. Athletic staffs 
are expert in finding the soft spots in an academic curriculum and are 
likely to exploit them to keep eligible the academically marginal student 
athlete. To say this does not, of course, excuse the conduct. But to take ad- 
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vantage of an existing bogus course is not as serious as falsifying a 
transcript, for example. 

Despite this, it is nonetheless evident that the pressures on those in 
intercollegiate athletics to win are sufficiently great that there is a temp- 
tation to win by inappropriate means, and there is thus a need for an ef- 
fective and fair enforcement procedure to discourage violations and to 
deal with such violations as occur. Indicative of this is the fact that 
coaches in the highest pressure sports, such as football, ask for more ef- 
fective enforcement of at least those rules that they believe essential to a 
proper intercollegiate program. One of the strong voices at the 1983 con- 
vention for a strengthening of enforcement was Joe Paterno speaking for 
many, if not all, of today’s football coaches. 

The NCAA Enforcement and Infractions Process. Before describing 
the NCAA enforcement and infractions processes, it is important at the 
outset to make clear that the NCAA enforcement staff or the Committee 
on Infractions cannot by themselves prevent inappropriate athletic con- 
duct from occurring or respond effectively to all the violations that occur. 
What can be fairly expected is assistance to member institutions in the 
development and maintenance of an honest athletic program, one with 
academic integrity. Basic responsibility must rest with the member in- 
stitutions, their staffs, and their student athletes. Some institutions are 
supportive of the enforcement program; others are not. When a question 
of noncompliance arises, there are two kinds of institutional responses. 
Some take the steps necessary to discover the truth, to determine whether 
a serious violation did occur and, if there have been violations, to take 
prompt and effective remedial action. Other institutions try to cover up 
the violation to avoid the consequences of wrongdoing. The chief ex- 
ecutive officer is commonly the one who decides which course to follow. 
Fortunately, most chief executive officers decide on the former course of 
action and work cooperatively with the NCAA to remedy the situation 
whenever a violation has been found to have occurred. 

The NCAA processes can be divided into twe phases—the investiga- 
tion phase, which is largely the responsibility of the NCAA staff, and the 
adjudication and penalty-fixing stage, which is the responsibility of the 
Committee on Infractions. 

The Investigation Phase. During the past few years, pressure from a 
variety of sources has been increasing to improve the enforcement pro- 
cedures by improving the investigations done by the NCAA staff. This 
has been reflected in a substantial increase in the size of the staff (in- 
cluding the use of former FBI agents as part-time investigators). It has 





1 Nonetheless, proposal 80, adopted at the 1983 convention, makes it ‘‘unethical’’ to 
be involved in ‘‘arrangements for fraudulent academic credit.’’ In such a case, the member 
institution may be subject to a ‘‘show cause”’ order which may require the institution to ter- 
minate the employment of or take other corrective action against the offending staff 
member. Proposal 80 provides: 

(1) Conduct by a student-athlete or institutional staff member that may be 
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also been reflected in a more proactive investigation program. Histori- 
cally NCAA investigation efforts were largely reactions to complaints 
received from member institutions. More recently, investigative efforts 
have become more proactive through project intercept and the ‘‘little 
brother’ program. 

There is no doubt that project intercept has been an effective proac- 
tive enforcement response that has disclosed a significant number of 
serious violations. In project intercept, an investigator interviews all 
highly recruited athletes (the so-called ‘‘blue chip’’ athletes). This 
usually takes place after the athlete has signed a tender to attend a 
specific university, and usually concentrates on the recruiting practices 
of schools other than the one the athlete has decided to attend. This is 
because most athletes are likely to be reluctant to disclose harmful infor- 
mation about the school they have decided to attend, because a recruiting 
violation will render the student athlete ineligible for postseason com- 
petition at that school if it is found to have committed a violation in the 
recruitment of the student athlete.* 





considered unethical includes, but is not limited to: 

(i) Refusal to furnish information relevant to investigation of a possible 
violation of an NCAA regulation when requested to do so by the NCAA or the 
individual's institution. 

(ii) Knowing involvement in arrangements for fraudulent academic 
credit or false transcripts for a prospective or an enrolled student-athlete. 

(iii) Knowing involvement in offering or providing a prospective or an 
enrolled student-athlete an improper inducement or extra benefit. 

(iv) Knowingly furnishing the NCAA or the individual’s institution 
false or misleading information concerning the individual's involvement in 
or knowledge of a violation of an NCAA regulation. 

(2) Student-athletes found in violation of the provisions of this regulation 
shall be ineligible for further intercollegiate competition, subject to appeal to the 
Council or a subcommittee designated by it for restoration of eligibility. Institu- 
tional staff members found in violation of the provisons of this regulation shall be 
subject to disciplinary or corrective action as set forth in Section 7-(b)-(12) of the 
NCAA enforcement procedure. 

Legislative Proposals, 77th Annual Convention, National Collegiate Athletic Association, 
January 10-12, 1983. 

2 According to David Berst: ‘‘The most encouraging effect is it gives us an opportuni- 
ty to learn about violations as they are happening . . . .’’ Austin, Texas, American 
Statesman, February 2, 1983. Berst attributes the high number of schools now on probation 
to the success of the project intercept and little brother programs. 

3 Proposal 80, supra note 1, places an ethical responsibility on the student athlete to 
furnish relevant information to the NCAA or the member institution. This will increase the 
opportunity for member institutions, as well as the NCAA, to learn the facts with respect to 
possible violations. 

The project intercept interview can give rise to some important questions. In my very 
limited experience with this kind of interview, it is evident that the young student athlete is 
unsure of his responsibility and, as a result, gives inconsistent information that is very dif- 
ficult to evaluate. It seems to me appropriate and desirable for an institution to counsel the 
student athlete, hopefully to disclose the truth while avoiding exaggerated allegations of 
misconduct assumed to have taken place rather than being based on facts actually known to 
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In addition to project intercept, there is a ‘‘little brother’’ program in 
which a member of the enforcement staff develops a close relationship 
with the very highly recruited athlete with the hope that the prospective 
student athlete will have a resource to turn to for advice on how to avoid 
becoming involved in a recruiting violation. As knowledge about project 
intercept and the little brother program becomes more common, the fear 
of discovery should contribute a significant deterrent force against 
would-be violators. The enforcement staff also continues to react to infor- 
mation furnished by member institutions, and there is no doubt that the 
effectiveness of the enforcement program is dependent upon the continu- 
ing willingness of member institutions to disclose information about 
possible violations at that institution or at another institution. 

It is not entirely clear how much evidence of a violation is required 
before the NCAA enforcement staff can initiate an investigation, de- 
scribed in the procedures as a “‘preliminary inquiry.’’ One provision 
states that the staff shall conduct a preliminary inquiry when a complaint 
of violation is received from a member institution and the source is ‘‘re- 
sponsible’”’ and the charge is ‘‘reasonably substantial.’’* In addition, the 
staff may initiate an investigation on its own ‘‘when it has reasonable 
cause to believe that a member is or has been in violation.’’> However, 
this standard (which is the common arrest standard in criminal justice 
administration) seems too high if it relates, as it appears to do, to the in- 
itiation of an investigation. In a comparable situation, the Federal Bureau 
of Investigation, according to a recently adopted policy,® is able to con- 
duct an ‘‘inquiry’’ without anything more than the receipt of an allega- 





the student athlete. NCAA Enforcement Procedures section 12(a)(4) provides for an institu- 
tional representative if, but only if, the subject of the interview relates ‘‘directly to the 
student-athlete’s institution.’’ If the objective relates ‘‘solely to institutions other than the 
one in which the student athlete is enrolled,’’ there is no representation. Official Procedures 
Governing the Program (hereinafter NCAA Enforcement Procedures), reprinted in 1983-84 
MANUAL OF THE NATIONAL COLLEGIATE ATHLETIC ASSOCIATION (hereinafter NCAA MANUAL). In 
my view, it would add to the effectiveness of the enforcement program if young student 
athletes could have someone to whom to turn for advice. This is particularly important 
following the adoption of the new ethical conduct rule that places a duty on the individual 
student athlete to furnish relevant information to the NCAA. It is therefore in the student 
athlete’s interest to produce relevant, truthful information, but it is in no one’s interest for 
the student athlete to furnish unreliable information or to make exaggerated allegations. 

The enforcement proposals adopted by the 1983 convention are discussed in Editorial, 
The NCAA News, February 2, 1983, at p. 2. 

4 NCAA Enforcement Procedures § 2(b). 

5 NCAA Enforcement Procedures § 2(c). 

6 U.S. Attorney General’s Guidelines on Criminal Investigations and Use of In- 
formers, 28 Crim. L. Rep. 3029 (1981). The amount of evidence necessary to initiate an in- 
vestigation can be a very important and sensitive issue. One of the major questions raised 
after the recent Abscam investigation of some members of Congress was whether there was 
sufficient reason to suspect the particular congressmen at the time the investigation was 


commenced. See, e.g., United States v. Meyers, 666 F.2d 521, 31 Crim. L. Rep. 2525 (11th 
Cir. 1982). 
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tion of wrongdoing. To conduct an ‘‘investigation’’ requires facts or cir- 
cumstances that reasonably indicate that a federal crime has been com- 
mitted. ‘‘Reasonable indication’’ is further defined as an ‘‘objective, fac- 
tual basis for initiating the investigation; a mere hunch is insufficient.’’ 

In conducting the preliminary inquiry, the investigative staff will 
give notice to the member institution and will typically invite the 
cooperation of the member institution in gathering information about a 
possible violation. The enforcement procedures require that the member 
institution be given notice of the status of the preliminary inquiry ‘‘not 
later than six months after the initial notice.’’” 

Following the preliminary inquiry,® the enforcement staff decides 
whether there is sufficient evidence of a violation to proceed further. If 
not, the matter is dropped. If the decision is to proceed, the matter can be 
dealt with by a very summary procedure before the Committee on Infrac- 
tions or by the issuance of an official inquiry followed by a full hearing 
before the Committee on Infractions. 

The summary procedure is used when the violation is minor and can 
satisfactorily be dealt with by a letter of admonition or private reprimand, 
neither of which require an appearance before the Committee on Infrac- 
tions by the institutional representatives.® 

If the possible violation is too serious to be handled by a letter of ad- 
monition or a private reprimand, the investigative staff will issue an of- 
ficial inquiry. In the past, apparently the Committee on Infractions par- 
ticipated in the decision to issue an official inquiry. This was criticized 
as compromising the objectivity of the committee, and the practice has 
now been discontinued. The amount of evidence necessary to issue an of- 
ficial inquiry is not entirely clear. To the extent that the issuance of the 
official inquiry is, in effect, a charging document (analogous to the 
criminal complaint), one might expect that ‘‘probable cause’’ or the 
somewhat higher ‘‘reasonable expectation of a conviction’’ standard 
would apply. If, on the other hand, the official inquiry is merely a for- 
malization of the investigative process, one might argue that a much 
lower standard is appropriate. In any event, the procedures are not ex- 
plicit, providing merely that the official inquiry will issue when the 
‘‘assistant director determines that adequate evidence of a violation . . . has 
been collected to warrant consideration of the matter by the Committee 
on Infractions and the involved institution.’’!1 So far as I can tell, there 
has never been a situation where an official inquiry, once issued, has 





7 NCAA Enforcement Procedures § 2(b). 

8 See NCAA Enforcement Procedures § 12(a)(2). 

® NCAA Enforcement Procedures § 3(a). 

10 See F. REMINGTON, D. NEWMAN, E. KIMBALL, H. GOLDSTEIN, & W. DICKEY, CRIMINAL 
JUSTICE ADMINISTRATION 382-383 (rev. ed. 1982); United States Dep’t of Justice Principles of 
Federal Prosecution, 27 Crim. L. Rep. 3277 (1980): ‘‘the admissible evidence will probably 
be sufficient to obtain and sustain a conviction.”’ 

11 NCAA Enforcement Procedures § 12(b). 
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been withdrawn by the investigative staff prior to the matter being 
presented to the Committee on Infractions. In this sense, the official in- 
quiry does seem to constitute a formal charge or allegation rather than 
merely signifying a continuation of the investigative process. Although 
some of the specific allegations are dropped or amended at the time of the 
hearing before the Committee on Infractions, it is apparently con- 
templated that the enforcement staff will exercise no discretion if the 
evidence of violation is sufficient. 

The current chairman of the Committee on Infractions, Charles Alan 
Wright, has prepared a paper, ‘‘Responding to an NCAA Investigation. ’’ 12 
Without exception, chief executive officers who have received an official 
inquiry report that the Wright paper is most useful in understanding 
what ought to be done at the institutional level when an official inquiry is 
received. 

A relatively new procedure allows the institutional representative, 
usually an attorney, to meet with the NCAA enforcement staff.13 This 
enables the institution to discover some or all of the information that the 
enforcement staff has developed. It also allows staff and institutional 
representatives to reach an agreement that certain alleged facts did, or 
did not, take place. These agreements obviously shorten the time re- 
quired for the hearing. 

When the institution has responded, the matter is scheduled for the 
next meeting of the Committee on Infractions. The committee meets at 
approximately two-month intervals. At that meeting, the procedure is 
relatively informal and follows this sequence:' 

(1) The institutional representative, usually the chief executive of- 
ficer, makes an opening statement. 

(2) The NCAA staff representative, usually Bill Hunt, makes an 
opening statement. 

(3) The committee then considers the allegations one by one. The 
institution is afforded an opportunity to supplement the material sub- 
mitted in writing to the committee. The NCAA staff is then allowed to 
present its information. There are usually questions from committee 
members and responses from both institutional representatives and staff. 

(4) When all of the allegations have been discussed, the institu- 
tional representative makes a closing statement. This is followed by a 
closing statement by the NCAA staff representative. 

(5) Finally, the chair of the committee explains the posthearing 
procedure, and the committee retires to deliberate alone. A decision is 
made with respect to each allegation. The standard of proof required is 





12 July 1980. 

13 NCAA Enforcement Procedures § 12(b)(6). 

14 NCAA Enforcement Procedures § 12(c). At this point, the Committee on Infractions 
knows only what the allegations are and what the institutional response is to those allega- 
tions. It has not received any information from the enforcement staff other than that contained 
in the allegations. 
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‘‘information . . . which it determines to be credible, persuasive and of a 
kine which reasonably prudent persons rely on in the conduct of serious 
affairs.’’15 

(6) Depending on the violations found, the committee will then 
decide on an appropriate penalty. Penalties range in increasing severity 
from a public reprimand, to probation, to probation with sanctions (no 
postseason competition or television revenue), to an additional ‘‘show 
cause’”’ order which, in effect, requires the institution to dismiss or take 
other corrective action against the offending staff member. The commit- 
tee makes a conscious effort to make the penalty consistent with the 
penalties imposed in similar cases in the past.1® 

(7) In a week or so after the hearing, the staff prepares, and the 
chair approves, a confidential report.1” This is sent to the chief executive 
officer of the institution. The report includes the findings of the commit- 
tee and the assessed penalty. The institution has 15 days within which 
either to accept the findings and penalty or to appeal to the council. If 
there is no appeal, a press release is prepared and sent to the chief ex- 
ecutive officer before it is released to the press. 


WHAT ARE THE ISSUES? 


(1) Is the program effective? I believe that it is. Consistent and vis- 
ible enforcement reinforces the commitment of those who comply because 
they believe it to be the right thing to do and also those who comply out 
of fear of being caught. With rare and notable exceptions, institutions do 
not repeat. The chief executive officer who vows never to appear before 
the Committee on Infractions again usually means it and usually takes 
effective measures to prevent a second series of allegations. Father John 
LoSchiavo, president of the University of San Francisco, appeared before 
the Committee on Infractions regarding a violation of recruiting rules. 
Because he was unsuccessful in preventing a second and third series of 
violations, he took the courageous step of discontinuing the sport of bas- 
ketbail as a way to give clear indication of his commitment to compliance 
with NCAA rules. A recent survey showed that 53 percent of college 
presidents felt that the NCAA is now doing an effective job in preventing 
abuses, and 95 percent felt that the NCAA could be effective by em- 
phasizing the student part of student athlete and by simplifying rules and 
stiffening penalties. ® 





15 NCAA Enforcement Procedures § 4(b)(2). Like the enforcement staff, the committee 
follows a full enforcement principle and assumes it to be its responsibility to find a violation 
regardless of the insignificance of the violation. 

16 In the past the investigative staff was asked to furnish information to the committee 
about penalties in comparable cases. That practice has been discontinued. While present ex- 
perienced members continue on the committee, their memory will be a basis for knowing of 
applicable precedent. However, this will become more difficult as experienced members 
leave the committee. 

17 NCAA Enforcement Procedures § 12(d). 

18 25 The Chronicle of Higher Education 21 (January 5, 1983). 
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(2) Is the program fair to member institutions, their staffs, and their 
student athletes? The congressional oversight committee that conducted 
extensive hearings during 19781° identified eleven characteristics that 
the committee believed essential to a ‘‘fair’’ program. These are: 

(a) Reasonable notice of what the rules are in advance of having to 
follow them, based in turn on a sensible and understandable scheme of 
regulatory precepts so as not to be a trap for the unwary; genuine oppor- 
tunity for self government—i.e., effective ability to change those rules 
when it suits a majority. My own view is that this is an area where great 
improvement can be made. Decades ago | spent several years working on 
a revision and clarification of the Wisconsin Criminal Code. The results 
have demonstrated that the effort was worthwhile. Clarity and understand- 
ability are important goals for any system that attempts to regulate con- 
duct. The NCAA rules are at least as confusing, at least as ambiguous, 
and at least as poorly organized as was the Wisconsin Criminal Code 
prior to its revision. 

Rules can be written in simple, direct, understandable language. 
Proposal 81, adopted by the 1983 convention, is, for example, a helpful 
clarification of the extra benefit rule.?° 





19 See NCAA Enforcement Program, Hearings Before the Subcommittee on Oversight 
and Investigations of the Committee on Interstate and Foreign Commerce, House of Repre- 
sentatives, 95th Cong., 2d Sess., parts I and II; House Subcommittee on Oversight and In- 
vestigations of the Committee on Interstate and Foreign Commerce, 95th Cong., 2d Sess., 
Report Together with Minority Views on Enforcement Program of the National Collegiate 
Athletic Association (Comm. Print 1978). 

20 Proposal 81 provides: 

(5) An extra benefit. As used in this subparagraph, the phrase ‘extra benefit’ 
refers to any special arrangement by any institutional employee or representative 
of the institution’s athletic interests to provide the student-athlete, or the student- 
athlete’s relative or friend with a benefit not expressly authorized by NCAA legis- 
lation. Receipt of a benefit (including those benefits specifically listed below) by 
student-athletes or their relatives or other friends is not a violation of this section 
if it is demonstrated that the same benefit is generally available to the institution’s 
students or their relatives or other friends. Examples of special arrangements that 
are specifically prohibited include, but are not limited to: 

(i) A special discount, payment arrangement or credit on a purchase 
(e.g., airline ticket, clothing) or service (e.g., laundry, dry cleaning), 

(ii) A loan of money, 

(iii) A guarantee of bond, 

(iv) The use of an automobile, 

(v) Transportation to or from a summer job, 

(vi) A benefit connected with on-campus or off-campus student- 
athletes’ housing (e.g., individual television sets or stereo equipment, spe- 
cialized recreational facilities, room furnishings or appointments of extra 
quality or quantity), 

(vii) Signing or cosigning a note with an outside agency to arrange a 
loan, 

(viii) An institution selling a student-athlete ticket(s) to an athletic 
event. 

Legislative Proposals, 77th Annual Convention, National Collegiate Athletic Association, 
January 10-12, 1983. 
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Some rules are unclear for reasons other than their ambiguous word- 
ing. The tryout rule, for example,?' is difficult to understand because it 
has been so broadly interpreted that it covers situations that no coach 
would consider to be a tryout. Put simply, the present rule prohibits a 
coach from observing an athlete engaging in his sport even though that 
athlete has been recruited, has signed a tender, and has moved to the 
university community where he has gotten a summer job. Whatever the 
reason for prohibiting a coach from observing an athlete who has signed a 
tender, it clearly is not because we suspect that the coach is conducting a 
‘‘tryout’’ to test the athletic skills of the student athlete. It is obviously 
too late to do that after the tender has been issued and signed. The pur- 
pose of the rule may be to prohibit out-of-season practice. If so, the rule 
ought to be redrafted to deal clearly with the tryout rule, on the one hand, 
and the out-of-season practice prohibition, on the other. To fail to do so 
results in confusion that, in turn, increases the chance of unintended 
violations because of lack of understanding of the purpose and scope of 
the rule. 

The interpretation of rules to cover much more than their language 
would suggest is not limited to the try-out rule. Another example is the 
bylaw limiting the number of football coaches. The rule provides that 
only those within the limit ‘‘may participate in any manner in the 
coaching . . . during any game, practice or other organized activity in 
football .. . .’’22 An interpretation?’ says ‘‘coaching . . . other organized 
activity in football’’ includes the work of a recruiting coordinator, 
academic counselor, and dormitory supervisor. No one reading the rule 
could possibly expect it to be given so broad an interpretation. As a con- 
sequence, one relies on the language of the rules at one’s peril. Instead of 
broad interpretation, the rule should be rewritten to provide explicitly for 
the desired coverage. What is now being done obviously avoids the need 
to put the issue to the full membership at the annual convention. Even if 
that is appropriate in some circumstances, the cost in rules that mean 
something quite different than their language suggests, is a very high 
price to pay. 

Clarity in rules serves two important objectives. First, clarity gives 
fair warning to those involved as to what conduct is forbidden. Second, 
clarity serves as a limitation on enforcement authority, because am- 
biguous rules leave too great discretion in the hands of the enforcement 
authorities.24 





21 NCAA bylaw 6. The difficulty arises when a prospect signs a national tender to at- 
tend the member institution and may live in the community in which the institution is 
located. If the prospect plays basketball in the gym and the coach walks through, it is a 
tryout even though he has already signed. Out of season practice seems more applicable. 

22, NCAA bylaw 7-1(c). 

23: 1982-83 NCAA MANUAL, case no. 373, p. 321 (1982). 

24 See, e.g., Papachristou v. City of Jacksonville, 405 U.S. 156 (1972); F. REMINGTON, 
D. Newman, E. KIMBALL, H. GOLDSTEIN, & W. DICKEY, CRIMINAL JUSTICE ADMINISTRATION 
294-326 (rev. ed. 1982). 
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(b) Reasonable notice of what one is accused of and who is doing 
the accusing; reasonable notice of just what is expected procedurally in 
the response of the accused. The official inquiry gives notice of the 
allegations, but does not indicate the factual basis for the allegations or 
their source, nor does it indicate the reliability of the person who has fur- 
nished the factual information.?5 

In my view, the official inquiry would more adequately inform the 
member institution if the allegations were organized somewhat differ- 
ently than is done in current practice. This is particularly true when there 
are a large number of violations, many of which are relatively minor and 
relatively repetitious. A large number of minor violations may reflect 
quite different kinds of institutional behavior. 

First, the violations may reflect a pattern of institutional conduct 
designed to gain a competitive advantage for the institution’s athletic 
teams. In some situations, institutional personnel will bend the rules as 
far as possible to gain as much competitive advantage as possible. I 
would think it helpful to allege a pattern of deliberate, if minor, viola- 
tions designed to gain competitive advantage and then list the individual 
allegations as support for the general, serious allegation. The basic 
allegation would be the failure of the institution to instill in its staff a 
commitment to the value of rule compliance. 

Second, the violations may reflect instead a pattern of ignorance of 
rules by institutional personnel. Repetitive minor violations can be al- 
leged as reflecting a failure by the institution to develop an adequate pro- 
gram to inform institutional personnel of the rules. The basic allegation 
would be the failure of the institution to take sufficient care to ensure that 
institutional personnel and representatives know the rules with which 
they are expected to comply. 

Third, it may be unclear whether the repetitive minor violations are 
reflective of ignorance of the rules or a deliberate purpose to gain a com- 
petitive advantage. This fact could be made explicit, and the institution 
could be asked to respond to that issue in the institutional response to the 
official inquiry. 

(c) Reasonable opportunity to face one’s accusors. Face-to-face 
confrontation during the hearing would be difficult to achieve because 
the NCAA has no power to compel the attendance of a student athlete 
who has given information about an alleged violation. In addition, re- 
quiring the student athlete to take the time to attend the hearing and to 
face cross-examination would probably deter many already reluctant stu- 
dent athletes from giving information. The enforcement procedures limit 
information that can be presented to the Committee on Infractions to that 





28 The requirement that a criminal complaint contain the basis for a finding of prob- 
able cause is designed to achieve two objectives. First, it complies with the fourth amend- 
ment requirement of probable cause if the complaint serves as the basis for an arrest war- 
rant. Second, it does indicate the factual basis for the charge and does, to that extent, justify 
putting the defendant to the cost and trauma of further judicial proceedings. 
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information that ‘‘can be attributed to individuals who are willing to be 
identified.’’2¢ 

The identity of informants is usually disclosed to the institution well 
in advance of the hearing. Therefore, the institution’s counsel has an op- 
portunity to question the person, and often this questioning does take the 
form of cross-examination, the usual reason for wanting to confront one’s 
accusors.?7 

The majority of the House Subcommittee on Oversight and Investiga- 
tions was sharply critical of the fact that the member institution does not 
have access to the memoranda prepared by the NCAA staff member who 
conducts an interview.?* This issue of pretrial discovery has been a dif- 
ficult one. The development of broad rights of discovery in the civil law 
has resulted in what many believe to be serious abuses, including the 
harassment of the opposing party by unreasonable demands for informa- 
tion. Discovery rights have been less broad in the criminal law area, 
although some prosecutors follow an ‘‘open file’’ policy. A major argu- 
ment for prosecution disclosure in the criminal law field does not apply 
to NCAA procedures. This is that the prosecution has a great advantage 
because of the authority of the prosecution to subpoena witnesses and 
compel testimony. On the other hand, in the NCAA procedure there is an 
obligation of broad disclosure from the institutional defendant while in 
the criminal law field the fifth amendment precludes a requirement of 
full disclosure by the defendant. The reason for the policy of non- 
disclosure in the NCAA procedures is the fear that this will enable the in- 
stitution to fabricate a defense to fit the evidence, a traditional prosecu- 
tion argument against required disclosure.?9 

Today informal disclosure during the prehearing conference bet- 
ween the NCAA enforcement staff and counsel for the member institution 
is greater, and I would hope that further progress can be made in this 
direction. 

(d) Establishment and adequate notice of some sort of reasonable 
evidentiary standards. The standard applied by the Committee on Infrac- 





26 NCAA Enforcement Procedures § 12(c)(11). 

27 See note 3, supra. Having counsel of some sort is particularly important when the 
student athlete is being subjected to cross-examination by counsel for the other institution 
against whom the student athlete has furnished information. 

28 Interestingly the House of Representatives rejected an amendment to Federal Rule 
of Criminal Procedure 16 that would have required pretrial disclosure of the names of prose- 
cution witnesses. 

28 See A. Goldstein, The State and the Accused: Balance of Advantage in Criminal 
Procedure, 69 YALE L.J. 1149, 1180-94 (1960). See also Y. KAMISAR, W. LAFAVE, & J. ISRAEL, 
MODERN CRIMINAL PROCEDURE (5th ed. 1980) at 1147-53 where traditional arguments against 
discovery are said to include: (1) the greater likelihood that discovery will facilitate suc- 
cessful prejury and (2) the greater likelihood that it will lead to intimidation of the persons 
who furnished information. See Miller, The Enforcement Procedures of the National Col- 
legiate Athletic Association: An Abuse of the Student-Athlete’s Right to Reasonable 
Discovery, 1982 Ariz. ST. L.J. 133. 
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tions is information that is ‘‘credible, persuasive and of a kind on which 
reasonably prudent persons rely in the conduct of serious affairs.’’3° This 
is obviously not as high a standard as the criminal ‘‘beyond a reasonable 
doubt’’ standard. However, it does mean that the burden is clearly on the 
investigative staff, and the committee will find no violation unless per- 
suaded that the evidence presented indicates that a violation has occur- 
red. 

(e) Rendering penalties, if any, that match the gravity of the infrac- 
tion found to have been actually committed. It is very difficult to know 
what a just penalty is in the infractions process. Certainly the penalty 
ought to be severe enough to counterbalance the advantage gained by the 
violation. How much greater it should be to achieve other objectives, 
such as deterrence of others, is difficult to decide. 

A major issue facing the NCAA enforcement process is how to han- 
dle the so-called de minimis violation. Presently the issue arises in two 
situations. In the first situation, the violation is minor and isolated. 
Usually this is dealt with by the Committee on Infractions without a hear- 
ing. If a violation is found to have occurred, a letter of admonition or 
private reprimand results. The entire process, including the penalty, is 
kept confidential. 

In the second situation, minor violations are listed among the major 
violations in the more serious case that does result in a hearing before the 
Committee on Infractions. Under these circumstances the committee will 
make a finding if a violation has occurred, and no matter how minor the 
violation is, it will be listed ultimately in the press release announcing 
the institutional penalty. 

I am not certain what is accomplished by a letter of admonition or 
private reprimand that is not achieved by a letter acknowledging the 
violation and expressing the hope that the institution will take steps to 
avoid even minor violations in the future. Perhaps this is all admonition 
and private reprimand are intended to be. But if they are intended to be 
penalties, it seems that a secret penalty is unlikely to achieve any of the 
objectives that should be served by NCAA penalties. Certainly the com- 
mitment to compliance by law-abiding institutions is not reinforced nor 
are likely violators deterred by penalties the existence of which is 
unknown. In my own view, an allegation is worth pursuing only if 
thought by the investigative staff to be serious enough to warrant a public 
reprimand. If not, it ought to be dismissed as a de minimis violation. The 
American Law Institute Model Penal Code has a provision on de minimis 
violations that defines such a violation as one that ‘‘did not actually 
cause or threaten the harm or evil sought to be protected by the law defin- 
ing the offense or did so only to an extent too trivial to warrant the con- 
demnation of conviction.’ 





30 NCAA Enforcement Procedures § 4(b)(2). 
31 ALI MODEL PENAL CODE § 2.12 (Proposed Official Draft 1962). 
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In a situation where minor violations are alleged as part of a case in 
which there are also serious violations, I would prefer to be able to make 
no findings with respect to the minor violations unless the evidence in- 
dicated that the minor violations reflected a pattern of conduct intended 
to gain a competitive advantage (in which case the institutional penalty 
should be increased) or reflected an inexcusable ignorance of the rules (in 
which case an additional condition of probation should be the develop- 
ment of an adequate training program for institutional personnel and 
representatives). 

Making no findings with respect to de minimis violations if there is 
no pattern of either purposeful violation to gain competitive advantage or 
inexcusable ignorance of the rules, would ameliorate (but not solve) 
perhaps the most difficult aspect of the penalty question. Certain viola- 
tions, particularly violations of the extra benefit rule, render the student 
athlete ineligible, and the member institution is required to immediately 
declare the student athlete ineligible. If the institution or the athlete 
believes there to be mitigating circumstances, an appeal can be made to 
the NCAA Eligibility Committee that can restore eligibility or provide 
that the student athlete’s eligibility will be restored at a specified future 
date. 32 

Although there is no recorded history, the apparent reasons for this 
procedure include: (a) Many violations discovered by the institution 
make it desirable for the institution to take immediate action to declare 
the student athlete ineligible even before notifying the NCAA of the 
violation; and (b) it is probably not feasible to afford student athletes in- 
itial hearings before a committee of the NCAA. If the facts are not in 
dispute between the institution and the NCAA, the institution is in a bet- 
ter position geographically and otherwise to deal directly with the stu- 
dent athlete. 

The problem arises if the institution and the NCAA disagree whether 
a violation has occurred or disagree on the appropriateness of the penalty 
of ineligibility. In this instance, the institution is understandably reluc- 
tant to impose a penalty it believes to be unwarranted or unduly severe. 
Nor is the discomfort confined to the member institution: 


Although the rulings of the NCAA indirectly require that the University 
of Minnesota inflict upon the athletes in question punishment which seems 
grossly disproportionate to the offense committed by each of them, this 





32 In the case of a violation of the extra benefit rule, the extra benefit is defined as 
‘‘pay’’ for participation in intercollegiate athletics in violation of Const. 3-1-(g) (1982-83 
NCAA Manual). O.I. 11, Const. 4-2(a) (1982-83 NCAA MANUAL, p. 27) provides: ‘‘If a 
student-athlete is ineligible under the terms of the constitution, bylaws or other legislation 
of the Association, the institution shall be obligated immediately to apply the applicable 
rule and withhold the student-athlete from all intercollegiate competition.’’ The O.I. then 
provides for an appeal to the NCAA Eligibility Committee. 
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court lacks the power in this case to redress the apparent moral wrong ab- 
sent a constitutional violation. 


The difficulty is not in finding fault with the present procedure. The 
difficulty is in devising a procedure that will be both effective and 
worthy of more universal respect. With recruiting violations, a violation 
has less impact on the prospective student athlete than does the violation 
of the extra benefit rule involving an enrolled student athlete. With 
respect to recruiting violations, the assumption is that the institution was 
at fault, not the prospect. Therefore, the penalty of ineligibility for 
postseason competition is aimed at the offending institution, while the 
student athlete remains fully eligible at all other member institutions. 

Many violations of the extra benefit rule seem more designed to satisfy 
the ego of the athletic representative than to profit the enrolled student 
athlete. Perhaps the requirement that the institution declare the student 
athlete ineligible ought to include a first requirement of a finding by the 
Committee on Infractions that the student athlete was in some respects 
culpable in the receipt of the extra benefit. 

There may be more desirable alternatives. The important need is to 
continue to strive to improve the enforcement procedures because accept- 
ability and broad support by member institutions are essential if the pro- 
gram is to achieve a high degree of voluntary compliance. 

(f} A reasonable time limitation on the whole process, from begin- 
ning to end. In the infractions process as in the criminal justice system, 
justice delayed is justice denied, particularly from the point of view of 
those disadvantaged by the violation. Progress has been made in speed- 
ing up the whole process, but all would agree that it would be helpful if 
there could be less delay than there presently is between violation and 
the imposition of a penalty when a violation is found to have occurred. 
The enforcement procedures provide for a four-year statute of limitations 
between alleged violations and notice of preliminary inquiry.** There is 
an exception if there is a pattern of willful violations that began before 
but continue into the four-year period. 


AN OVERALL EVALUATION 


In my view, the enforcement process is an increasingly effective re- 
sponse to the problem of athletic violations, and the process today is one 
that is preceived as fair by most institutional representatives and student 
athletes who are involved in the process. Nonetheless, I also believe that 
further improvements can be made, some of which follow: 

(1) The rule book should be rewritten so that it can be better under- 





33 Regents of the University of Minnesota v. National Collegiate Athletic Association, 
560 F.2d 352, 373 (8th Cir. 1977) (Bright, J., concurring). 
34 NCAA Enforcement Procedures § 3(c). 
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stood by coaches, student athletes, institutional representatives, and 
others. This is a current need, generally recognized, but one that will be 
difficult to achieve. Revision of rules should be designed to produce bet- 
ter organization, a more effective way to find the applicable rules (the 
current index is practically useless) and as clear a rule as possible once it 
is found. This is a most difficult task, one that takes a great deal more 
time and effort than one might anticipate. It is interesting that the Con- 
gress, critical of the lack of clarity of the NCAA rules, has been trying for 
years to revise the badly drafted criminal code and as yet has not suc- 
ceeded. 

The council should resist the temptation to adopt interpretations of 
rules that enlarge the scope of the rule far beyond the fair meaning of the 
language used in the rule. If the rule needs to be broadened, it ought to be 
rewritten so that its enlarged scope will be evident from the language of 
the rule. 

(2) Less emphasis should be given to the number of minor viola- 
tions, and the investigative staff should make an effort to combine minor 
violations into an alleged pattern of conduct designed to obtain a compet- 
itive advantage or a pattern of conduct indicating inexcusable ignorance 
of the rules if the investigation indicates that there is a factual basis for 
this kind of allegation. 

(3) Further consideration should also be given to the handling of 
isolated de minimis violations. My own view is that the NCAA should 
take action only when the violation is serious enough to result in a public 
reprimand. Doing this might require a waiver of appearance before the 
Committee on Infractions with the stipulation that a penalty, if any, will 
not exceed a public reprimand. 

(4) Finally, we ought to try to eliminate the stituations where a find- 
ing of a minor, isolated violation of the extra benefit rule requires the 
member institution to go through the trauma of declaring the student 
athlete ineligible (a disproportionately severe sanction) and then appeal- 
ing to the Eligibility Committee for restoration of the eligibility of the stu- 
dent athlete. 

Suggesting that enforcement procedures should be continually re- 
viewed and changed if improvement can be made is in no way inconsis- 
tent with the belief that present NCAA procedures are, on the whole, 
both effective and fair to member institutions, their representatives, and 
their student athletes.35 





38 The credit goes to long-serving members of the Committee on Infractions, in- 
cluding my former colleague George H. Young and his successor and the present chairman 
Charles Alan Wright, all of whom have served with great distinction. I have also learned a 
great deal from Harry Cross, W. L. Matthews Jr., and Jack Sawyer, whose long service on the 
committee and whose basic sense of fairness have contributed greatly to the work of the 
committee. At the staff level, both Bill Hunt and David Berst are able and dedicated and 
concerned about both effective and fair enforcement. 








WORKERS’ COMPENSATION AND 
COLLEGE ATHLETICS: SHOULD 
UNIVERSITIES BE RESPONSIBLE 

FOR ATHLETES WHO INCUR 
SERIOUS INJURIES? 


A successful athletic program produces many beneficial side effects 
for colleges and universities. The school receives revenue generated 
directly from gate receipts, television appearances, bow] games, etc. A 
winning athletic program also gives an institution prestige, which can 
lead to tangible benefits such as increased contributions from alumni and 
even increased enrollment. 

There are other aspects of college athletics, however, which are not 
so pleasant. Although the most notorious problem is recruiting viola- 
tions, the legal aspects of athletic injuries could also become a major 
issue. A recent Indiana case,? in which a college football player suffered 
an injury which rendered him a quadriplegic, has focused attention on 
the applicability of worker’s compensation statutes to college athletes. 

Despite the significant number of serious injuries college athletes in- 
cur, only five cases are reported in which the athlete attempted to recover 
worker’s compensation benefits. A few highly publicized cases involv- 
ing substantial judgments, however, could trigger an avalanche of 
claims. 

This article will analyze the relevant case law and discuss the policy 
implications of applying worker’s compensation law to scholarship 
athletes, and suggest an alternative solution. 


ANALYSIS OF CASE LAW 


A typical worker’s compensation statute provides two criteria that 
must be met before a claimant can recover benefits. First, he must qualify 





1 Rensing v. Indiana State Univ., 437 N.E.2d 78, 89 (1982), rev’d, No. 283 S 45, slip 
op. (Sup. Ct. Ind. 1983). 

2 Id. 

3 University of Denver v. Nemeth, 127 Colo. 385, 257 P.2d 423 (1953); State Compen- 
sation Fund v. Industrial Comm’n., 135 Colo. 570, 314 P.2d 288 (1957); Van Horn v. In- 
dustrial Accident Comm’n., 219 Cal. App. 2d 457, 33 Cal. Rptr. 169 (1963); Rensing v. In- 
diana State Univ., 437 N.E.2d 78 (1982), rev’d, No. 283 S 45, slip op. (Sup. Ct. Ind. 1983); 
Tookes v. Florida State Univ., 266-39-0855, Dept. of Labor and Employment Security, Of- 
fice of the Judge of Industrial Claims (Fla. 1982). 
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as an ‘‘employee’’.* Second, he must suffer a ‘‘personal injury by acci- 
dent arising out of and in the course of employment.’’5 

If a college athlete does not meet the threshold requirement of estab- 
lishing employee status, he has no case. If employee status is established, 
the analysis of the college athlete’s case will be similar to that of any 
other employee. 

The first case raising the issue of employee status was University of 
Denver v. Nemeth.* Nemeth, a college football player, was paid $50.00 
per month by the University of Denver to perform custodial tasks at ten- 
nis courts owned by the University. (A deduction from this $50.00 was 
made for meals which Nemeth ate at the student cafeteria.) The univer- 
sity also waived Nemeth’s student housing rent because he performed 
custodial work there. 

When Nemeth was injured in spring football practice, he filed a 
worker’s compensation claim in which he alleged that he was an em- 
ployee of the university. Nemeth contended he was given his custodial 
jobs because he was a member of the football team. The University of 
Denver conceded Nemeth was an employee but maintained that Nemeth 
received his jobs because he was a student and not because of his athletic 
abilities. 

The Supreme Court of Colorado noted that ‘‘[hjigher education in 
this day is a business, and a big one.’’” It then pointed out that several 
witnesses testified that Nemeth’s jobs were contingent on his athletic 
prowess. The evidence showed that Nemeth was told by University au- 
thorities that ‘‘it would be decided on the football field who receives the 
meals and the jobs.’’® Other witnesses, including the football coach, 
made similar statements. The court felt this evidence established a 
nexus between Nemeth’s job and athletics and held that his injury arose 
out of his employment and was compensable. 

The rationale of the court was that since Nemeth’s university job was 
contingent on his athletic abilities, he should receive workers’ compen- 
sation for an athletic injury just as if he had been injured while perform- 
ing his other university job. 

The Colorado Supreme Court again addressed this issue in State 
Compensation Fund v. Industrial Commission.’° In this case, Ray Den- 
nison was employed as a gas station attendant until the football coach at 
Fort Lewis A & M College offered him another job in exchange for his 
playing football. Before Dennison could play football, he had to have 





4 1 A. LARSON, THE LAW OF WORKMEN'S COMPENSATION § 1 (1982). 
5 Id. 

6 127 Colo. 385, 257 P.2d 423 (1953). 

7 Id. at 389, 257 P.2d at 425-26. 

8 Id. at 390, 257 P.2d at 426. 

9 Id. 

10 135 Colo. 570, 314 P.2d 288 (1957). 
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another job because he ‘‘had a family and needed this job assistance to 
help support them.’’!! 

Dennison accepted the offer. In addition to his new employment, he 
received a scholarship. On the opening play of a football game during the 
first month of the season Dennison suffered a severe head injury. Two 
days later he died. 

The Industrial Commission of Colorado awarded death benefits to 
Dennison’s widow. The Colorado Supreme Court reversed, however, 
because the court felt that no evidence existed which showed that Den- 
nison’s employment was dependent upon playing football.’ The court 
also felt it was ‘‘significant’’ that the school did not make money from its 
football program.13 

In Van Horn v. Industrial Accident Commission,’4 however, a 
California District Court held that dependents of a college football player 
killed in a plane crash while returning from a football game were entitled 
to worker’s compensation death benefits. 

Van Horn played college football in 1956 but then sat out a year. He 
returned to college football in 1958, at least partly because, as his father 
testified, he was ‘‘offered a pretty good deal to play football . . . in order 
to support his family . . . he was going to have to get something to play 
football or he couldn’t do it.’’*5 

Van Horn received money from two accounts—a scholarship account 
and a special account the football coach utilized to give rent money to 
married football players. He was also paid an hourly wage for lining the 
football field. 

The court held that Van Horn was an employee because ‘‘the only in- 
ference to be drawn from the evidence is that decedent received the 
‘scholarship’ because of his athletic prowess and participation.’’’® It is 
important to note that the court based its decision on Van Horn’s scholar- 
ship and not his job. The court also held that ‘‘the form of remuneration 
is immaterial’’1” and that one may have the ‘‘dual capacity’’** of student 
and employee. The court also stated the public policy foundation of 
worker’s compensation law is best served if the statute is liberally con- 
strued.1° Lastly, the court noted that every scholarship-athlete is not 
automatically an ‘‘employee’’. Employee status is achieved only where 
the evidence shows that a ‘‘contract of employment’’ existed.2° Unfor- 





Id. at 572, 314 P.2d at 289. 
Id. 
3 Id. at 573, 314 P.2d at 290. 
219 Cal. App. 2d 457, 33 Cal. Rptr. 169 (1963). 
Id. at 461, 33 Cal. Rptr. at 170-71. 
Id. at 466, 33 Cal. Rptr. at 174. 
Id. 
Id. at 465, 33 Cal. Rptr. at 173. 
Id. at 466, 33 Cal. Rptr. at 174. 
Id. at 467, 33 Cal. Rptr. at 175. 
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tunately, the court did not discuss the evidentiary requirements nec- 
essary to prove that a ‘‘contract of hire’ existed. 

The issue of scholarship athletes and worker’s compensation was not 
raised again for nearly two decades. In the 1982 case of Rensing v. In- 
diana State University Board of Trustees?! a university football player 
suffered an injury during spring football practice which rendered him a 
quadriplegic. Rensing was the recipient of a ‘‘Financial Aid Agreement”’ 
which provided money for tuition, room and board, and a one-year book 
allowance in return for his services as a football player. The agreement 
also provided that aid would not be withheld if Rensing became 
physically unable to play football. If that occurred, however, the Univer- 
sity could require him to perform other tasks ‘‘within the limits of . . . phys- 
ical capabilities.’’22 

The Industrial Board of Indiana held that Rensing was not eligible 
for worker’s compensation benefits. The Fourth District Court of Appeals 
of Indiana reversed the Board decision, however, because the court felt 
that Rensing qualified as an ‘‘employee’’. The court based its conclusion 
on several factors. First, the court stated that worker’s compensation 
cases should be liberally interpreted in order to satisfy public policy con- 
cerns.2 Second, the court noted that under Indiana’s unemployment 
compensation statute a scholarship is considered pay pursuant to a ‘‘con- 
tract of hire.’’24 Third, the court felt that since this agreement could be 
terminated by the school if certain events occurred (e.g., failure to meet 
specified academic standards, or if Rensing ‘‘voluntarily renders himself 
ineligible for athletic competition’’),25 it was not a grant but an employ- 
ment contract.26 Fourth, the court noted that the athletic program 
benefited the school in two ways: increased enrollment and attainment of 
the ‘‘desired educational environment.’’27 

The dissent in Rensing argued that although a contract existed bet- 
ween Rensing and the school, it was not a ‘‘contract for hire.’’28 The 
dissenting opinion also voiced a concern regarding the implications of 
the majority’s opinion. If a football player who serves the university in a 
general way is considered an employee because of his scholarship, what 
about those students who receive scholarships for excelling in academics 
or the arts? They also benefit the university in a general way. Should they 
also be considered employees? 

The Indiana Supreme Court, persuaded by this dissenting opinion, 





21 Rensing v. Indiana State Univ., 437 N.E.2d 78 (Ind. Ct. App. 1982), rev’d, No. 283 
, slip op. (Sup. Ct. Ind. 1983). 
22 437 N.E.2d at 80, n.2. 

. at 84. 

. at 85. 

. at 81, n.3. 

. at 85. 

. at 89. 

. at 89-90. 
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reversed and held that Rensing was not an ‘‘employee’’.2® The court 
based its decision on the following factors: First, Rensing did not receive 
‘‘pay’’ for his football activities.2° The court uses several arguments to 
back up this conclusion. 


1. The court refers to NCAA rules*! which forbid athletes from receiv- 
ing ‘‘pay’’. Since Rensing never lost his eligibility, whatever he did receive 
was not considered ‘‘pay’’ by the NCAA. 


2. The Internal Revenue Service does not tax scholarship proceeds. 


3. A student is not an ‘‘employee’’ (who receives ‘‘pay’’) unless he 
has a ‘‘university job in addition to receiving scholarship benefits.’’34 


Second, the court stated that since the university could not discharge 
Rensing, a necessary element of an employment contract was missing.*4 
Third, this was not a contract of employment because intent of the parties 
to enter into an employment contract was lacking.*5 The court cites the 
above-mentioned NCAA rules and Rensing’s failure to pay taxes on his 
scholarship proceeds as proof that the requisite intent did not exist. 

Lastly, in Tookes v. Florida State University,3* the Deputy Commis- 
sioner of the Florida Department of Labor and Employment Security held 
that an injured college basketball player who received tuition, registra- 
tion fees, meals, room, books and other incidental expenses from his 
athletic scholarship was not entitled to worker’s compensation. The 
Deputy Commissioner held that Tookes’ scholarship was not a quid pro 
quo for his basketball services. If Tookes had been given a university job, 
however, he would have been an ‘‘employee’’.” It was also pointed out 
that Tookes only played an average of three to five minutes per game, and 
the Commissioner later concluded that ‘‘the school did not materially 
benefit from the claimant’s activities.’’3* 

There are several theories in existing case law which illustrate why a 
scholarship athlete should not recover worker’s compensation benefits. 
First, in State Compensation Insurance Fund v. Industrial Commission?® 
the court held that a college athlete is entitled to worker’s compensation 
if he can prove that his job and scholarship resulted from athletic par- 
ticipation. Unfortunately, this principle was applied in an extremely 





29 No. 283 S 45, slip op. (Sup. Ct. Ind. 1983). 

30 Id. at 5-9. 

31 NCAA CONST., Sec. 3-1-(a)-(1); Sec. 3-1-(g)-(2). 

32 [.R.C. § 117 (1983). 

33 No. 283 S 45, slip op. at 8 (Sup. Ct. Ind. 1983). 

34 Id. 

35 Td. at 5-8. 

36 266-39-0855, Dept. of Labor and Employment Security, Office of the Judge of In- 
dustrial Claims (Fla. 1982). 

37 Id. at 9. 

38 Id. at 6, 10. 

39 135 Colo. 570, 314 P.2d 288 (1957). 
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harsh, limited manner. It should be remembered that Dennison was ap- 
proached by the college football coach, who persuaded him to quit his 
existing job, play football and work at a second job the coach arranged for 
him. In a highly questionable decision, the court held that Dennison’s job 
and scholarship were not based upon athletics. It is difficult to imagine 
what further action the coach could have taken which would have shown 
the required nexus between football and the benefits Dennison received. 
Second, several of these cases state that since college athletes do 
nothing which directly benefits their schools, they should not receive 
worker’s compensation benefits.4° These opinions ignore the fact that 
colleges receive benefits such as alumni contributions, gate receipts, 
radio and television revenues, and increased enrollment which are 
generated by the athletic department. The Indiana lower court, which 
handed down the first Rensing opinion, further articulated this fact. 


It is manifest from the record in the case at bar that maintaining a football 
team is an important aspect of the University’s overall business or profes- 
sion of educating students, even if it may not be said such athletic endeavors 
themselves are the University’s ‘‘principal’’ occupation. Suffice it to say, it 
was uncontroverted that football specifically and athletes generally play a 
beneficial role in creating the desired educational environment at the Uni- 
versity, as evidenced by increased enrollments over the last few years as the 
University has prospered athletically through nationally-recognized inter- 
collegiate athletic teams . . . we believe football competition must properly 
be viewed as an aspect of the University’s overall occupation.*! 


Third, Rensing and Tookes require an athlete to have an additional 
university job before he may be classified as an employee.*? In college 
athletics, however, such a requirement is neither realistic nor logical. A 
comparison of two cases in this area illustrates this point. 

All the courts that have addressed this issue since Van Horn agree 
that Van Horn was an employee because he had a job (lining the football 
field) in addition to his scholarship. The Van Horn opinion does not 
disclose how much Van Horn was paid for his job, but one could assume 
he was paid $50.00 per month for the football season. Hence, Van Horn’s 
cumulative benefits were his scholarship, which was $150.00,43 and his 
modest wages. 

Van Horn’s benefits should be compared to Rensing’s. Rensing 
received a scholarship which paid his tuition, room, board, and book ex- 
penses.** These benefits were worth far more than what Van Horn re- 





40 135 Colo. at 573, 314 P.2d at 290, No. 283 S 45, slip op. at 7-8 (Sup. Ct. Ind. 1983); 
266-39-0855, Dept. of Labor and Employment Security, Office of the Judge of Industrial 
Claims at 10 (Fla. 1982). 

41 437 N.E.2d at 89. 

42 No. 283 S 45, slip op. at 6-7 (Sup. Ct. Ind. 1983); 266-39-0855, Dept. of Labor and 
Employment Security, Office of the Judge of Industrial Claims at 9 (Fla. 1982). 

43 219 Cal. App. 2d at 462, 33 Cal. Rptr. at 171. 

44 437 N.E.2d at 80. 
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ceived. Thus, an examination of the economic realities shows that Ren- 
sing received much more than Van Horn. But since the athletic depart- 
ment also gave Van Horn the job of lining the football field, he is an 
‘‘employee’’. The lore of college athletics is rich with stories of ques- 
tionable jobs given to athletes (e.g., keeping seaweed out of Midwestern 
football stadiums). Should eligibility for worker’s compensation be deter- 
mined by whether an athlete has one of these make-work jobs? 

Furthermore, an athlete who has a university job other then playing 
athletics should receive worker’s compensation benefits only if he is in- 
jured while performing his other job. Injuries are compensable only if 
they arise out of and occur during the course of employment.‘ Courts 
have held, on the one hand, that athletics is not employment, but have 
also held that an athlete who incurs an athletic injury is eligible for 
worker’s compensation if he has another university job. This confusion 
could be avoided if the courts would accept the economic reality that col- 
leges pay athletes through scholarships to perform athletically. 

Lastly, the courts have misinterpreted Van Horn. Although Van 
Horn had a job, the California court based its decision on his 
scholarship.*®¢ Van Horn stands for the proposition that a scholarship 
alone is enough to establish an employment contract. 

The Rensing court felt that scholarships were not ‘‘pay’’ because the 
NCAA rules declare college athletes to be amateurs and forbid them from 
‘“‘taking pay.’’47 Rensing’s scholarship was not ‘‘pay’’ because it ‘‘did not 
affect Rensing’s or the University’s eligibility status under NCAA 
rules.’’48 In other words, ‘‘pay’’ is whatever the NCAA says it is. This cir- 
cular argument can be disposed of by applying basic worker’s compensa- 
tion principles. 

Worker’s compensation law does not blindly accept characteriza- 
tions made by employers or employer organizations. For example, if an 
employer calls himself an ‘‘independent contractor’ in an attempt to 
evade worker’s compensation liability, the courts will look past mere 
titles to realities.42 Similarly, the courts in these cases should look past 
NCAA or university definitions of ‘‘pay’’. Such an objective approach 
would result in a finding that athletes are paid through scholarships to 
perform on the field or court. 

It is clear that, according to principles of worker’s compensation 
law, the benefits Rensing received (food, lodging, etc.) are considered 
‘‘pay’’. As Larson points out, ‘“The element of payment, to satisfy the re- 
quirement of a contract of hire, need not be in money, but may be 
anything of value.’’5° 





45 1 A. LARSON, THE LAW OF WORKMEN'S COMPENSATION § 1 (1982). 

46 219 Cal. App. 2d at 466, 33 Cal. Rptr. at 174. 

47 No. 283 S 45, slip op. at 5 (Sup. Ct. Ind. 1983). 

48 Td. at 6. 

49 1C A. LARSON, THE LAW OF WORKMEN'S COMPENSATION §§ 43-45 (1982). 
50 Id. at § 47.43(a). 
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The Rensing court cited a Revenue Ruling by the Internal Revenue 
Service which states that athletic scholarship proceeds which meet cer- 
tain criteria are not taxable as income.*! The court viewed this as tangen- 
tial evidence that scholarships are not ‘‘pay’’ or income, and, conse- 
quently, the athlete is not an employee. There is one major flaw, 
however, in the court’s tax argument: Rensing’s scholarship does not 
meet the required criteria set out in this Revenue Ruling. The Revenue 
Ruling states that even if an athlete unilaterally decides not to par- 
ticipate, the school cannot terminate his scholarship during that 
academic year.5? Rensing’s scholarship, however, provided that aid 
could be terminated ‘‘during the period of its award’’ if the athlete 
‘‘voluntarily renders himself ineligible for athletic competition.’’5? Ren- 
sing’s scholarship did not meet the criteria of this Revenue Ruling. 
Hence, the proceeds are taxable income, which is further evidence that 
Rensing was an ‘‘employee’’. 

The Rensing court stated the further rationale that no employment 
contract existed because benefits could not be terminated for poor per- 
formance. Hence, ‘‘the ordinary employer’s right to discharge on the 
basis of performance was also missing.’’** Absence of the employer’s 
right to discharge for cause, however, does not necessarily mean that an 
employment contract does not exist. ‘‘No-cut’’ contracts are frequent in 
the NFL, NBA, NHL and major league baseball. If Rensing had not re- 
ceived his crippling injury, and if he later signed a four-year, no-cut con- 
tract with the Pittsburgh Steelers, this contract would clearly be a con- 
tract of employment. Similarly, when college recruiters search through- 
out the country for athletes to play for their schools, they are offering, in 
essence, a four-year, no-cut contract. 

The Rensing court held, as further evidence that employment status 
_ did not exist, that there was ‘‘no intent to enter into an employee- 
employer relationship,’’5> and, therefore, Rensing was not an employee. 
It is beyond question, however, that Rensing and Indiana State Univer- 
sity intended to enter into the relationship described in the scholarship 
both parties signed. As the court admits, ‘‘. . . there was an agreement 
between Rensing and the Trustees which established certain obligations 
for both parties . . .’’5* Both parties intended that Rensing would play 
football, and, in return, he would receive tuition, room and board, and a 
book allowance. Since these benefits are considered ‘‘pay’’,5’ the only 
logical conclusion is that the parties intended to enter into a contract in 





Rev. Rul. 77-263, 1977-2 C.B. 47. 
2 Id. 
437 N.E.2d at 81. 
No. 283 S 45, slip op. at 8 (Sup. Ct. Ind. 1983). 
Id. at 5-8. 
Id. at 8. 
Id. 
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which Rensing would be paid for his services (e.g., an employment con- 
tract). 

In contrast to the cases which exclude college athletes from worker’s 
compensation, Van Horn and Nemeth are very straight-forward opinions. 
Instead of focusing on legalistic definitions of ‘‘pay’’ or ‘‘employment 
contracts,’’ these two opinions cut through the technicalities and analyze 
the economic realities. 

This analysis reveals that a contractual quid pro quo existed in these 
cases: Athletic services were exchanged for tuition, housing, meals, etc. 
The existence of this quid pro quo persuaded the Van Horn court to state 
that the only logical conclusion one could make was that Van Horn was 
paid to play football.5* Therefore, he was eligible for worker’s compensa- 
tion. 

Similarly, the Nemeth court cited witnesses who testified that foot- 
ball players were compensated if they performed athletically.5* The ex- 
istence of this quid pro quo was conclusive evidence ‘‘that the University 
was the employer, and Nemeth was one of its employees... . .’’®° 

The realistic, common sense approach taken in these two cases is 
considerably more persuasive than concentration on definitions and 
technicalities, as was done in Rensing. 

If the courts would accept the Van Horn doctrine in future cases, 
what impact would it have on college athletics? Would all scholarship 
recipients be covered, even those receiving scholarships for academics or 
the arts? Would this c.eate a financial hardship for university budgets, as 
a college official apparently claimed in Van Horn?®! 

To answer that question, one should consider the following points. 
First, to be compensable an injury must arise in the course of employ- 
ment,®2 and the accident rate in the classroom, library, or concert hall is 
considerably lower than that on the football field. Therefore, even if the 
courts expanded coverage to this extreme extent, the financial obligation 
of colleges would not dramatically increase. Second, as one author has 
shown,®? the financial obligation on a university which subscribes to 
worker’s compensation is very modest. In fact, a fraction of the revenues 
generated from one television appearance could cover these expenses. 
Finally, colleges and universities have another’ option which would 
relieve them from responsibility. Most worker’s compensation statutes 
contain certain classes of workers who are excluded from coverage.* 





58 219 Cal. App. 2d at 466, 33 Cal. Rptr. at 174. 

59 127 Colo. at 390, 257 P.2d at 426. 

60 Td. at 391, 257 P.2d at 426. 

61 219 Cal. App. 2d at 466, 33 Cal. Rptr. at 174. 

62 1 A. LARSON, THE LAW OF WORKMEN’S COMPENSATION § 1 (1982). 

63 Note, Workmen’s Compensation: Contract of Hire: Status of the Subsidized 
Student-Athlete, 11 UCLA L. REv. 645, 652 (1964). 

64 1C A. LARSON, THE LAW OF WORKMEN'S COMPENSATION § 50.10 (1982). 
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Colleges and universities could lobby state legislatures to exclude college 
athletes from coverage. 

It is unlikely, however, that such a lobbying effort would be suc- 
cessful. Legislators are normally persuaded by policy concerns, and as 
the following policy analysis indicates, it is the athletes, not the colleges, 
who need help.® 


PUBLIC POLICY RAMIFICATIONS 


In determining whether scholarship-athletes should be eligible for 
worker’s compensation benefits, one unfortunate reality emerges. Uni- 
versities use athletes to bring money and prestige to the school, but if the 
athlete is seriously injured the universities abandon him. It is also clear 
that many colleges have not provided their athletes with an acceptable 
educational environment. In effect, athletes are pawns being used by col- 
leges and universities in a prestigious economic chess game, while the 
athletes receive very little in return. 

Dr. Carolyn E. Thomas, a college professor who has also coached on 
the college level, made the following comments on this topic: 


We are making big bucks directly at the gate and indirectly through univer- 
sity contributions on the backs of a ‘slave’ class of athletes whom we give 
tuition, room and board ostensibly so they can get an education. What are 
we giving them in reality? .. . 

We are caught in our own ambiguity when we offer young people a scholar- 
ship to get an education then make them work so hard at their ‘jobs’ that 


they have little time or energy to spend on what is ‘supposedly’ their main 
reason for being at the university.** 


These same thoughts are echoed by Dr. Leonard C. Nelson, President 
of West Virginia Tech: 


The marginal student-athlete can’t make it and doesn’t graduate. The good 
student-athlete needs five or six years to graduate... . 


I teach a class in thermodynamics at Tech. I’ve never had an athlete take it. I 
don’t think an athlete would have the time available to do what is required 
to pass the course... . 


My biggest concern is that the athlete does not have the chance to participate 
in and benefit from the usual college programs and activities.®’ 


This perception is not limited to those in academia. In a commentary 





65 A bill was recently introduced by the Nebraska legislature which designated foot- 
ball players of state colleges as state employees. The bill was voted down in committee. L.B. 
211, 88th Leg., ist Sess., 1983 Neb. 

66 Lecture by Dr. Carolyn E. Thomas, Benedum Centennial Lecture Series, at West 
Virginia University (March 1, 1983). 

67 Charleston Gazette, March 4, 1983, at C2. 
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broadcast on NBC Nightly News, John Chancellor made the following ob- 
servation: 


But a lot of schools are not interested in whether Johnny can read. They’re 
interested in whether Johnny can run, kick, or pass. . . 


A few dozen Herschel Walkers turning pro would not endanger scholarship 
in America. It would disturb the colleges, which get star players at slave 
wages and make millions on them.®® 


Perhaps the most damning comment of all, however, comes from Joe 
Paterno, head football coach at Penn State University. Paterno is well 
respected for his efforts to be an educator as well as a coach. Few people 
are more aware of the problems of college athletics. Earlier this year 
Paterno made the following comment: 


We’ ve raped a generation and a half of young black students by selling them 
on the idea that being able to dribble a ball or catch a touchdown pass is a 
means in itself. We can’t afford to do that to another generation.®® 


These quotations clearly indicate that universities are taking advan- 
tage of their athletes—and reaping the benefits. As a matter of fairness, 
colleges should be responsible for the injuries incurred by scholarship- 
athletes. 

The NCAA has recognized the unfairness of the current situation and 
has made a small step in the right direction by developing guidelines for 
an insurance policy that would cover athletes who suffered catastrophic 
injuries.”° Even if these guidelines are adopted by the NCAA,”! however, 
they would be available to NCAA members on a voluntary basis. Hence, 
universities could avoid responsibility for injured athletes by simply not 
subscribing to the policy. 


CONCLUSION 


As Larson points out, a society has three options from which it can 
decide how to treat an incapacitated worker. Society can refuse any as- 
sistance, and the injured person will sell pencils on the street corner and 
live in dire poverty. All enlightened, modern societies have found this to 
be morally unacceptable.’? Society can place the incapacitated worker on 
the rolls of its public assistance programs.”? This is a poor choice for two 
reasons: 





68 Commentary by John Chancellor, on NBC Nightly News (March 1, 1983). 
69 USA Today, Jan. 12, 1983, at C1. 

70 The NCAA News, Feb. 2, 1983, at 1, 8. 

71 As the article went to press, this proposal had not been approved. 

72 1 A. LARSON, THE LAW OF WORKMEN'S COMPENSATION § 6 (1982). 

73 Id. 
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1) The recipient is stigmatized as ‘‘living off welfare, 
public trough,”’ etc. 


eating at the 


2) The burden of payments is placed on persons who received no 
benefits from the worker’s activities, rather than on those who directly 
benefit (e.g., universities). 


Alternatively, society can place the burden of payments on those who 
directly benefit from the injured person’s activity.’4 In the case of college 
athletes, this could be done by either applying worker’s compensation 
law or by the NCAA members adopting a mandatory insurance policy 
which provides continuing coverage for seriously injured athletes. This 
third option is superior because those who benefit from the worker’s ac- 
tivity bear the cost. 

Mandatory insurance coverage for athletes who incur serious injuries 
would make it unnecessary to apply worker’s compensation to college 
athletics. This is the preferred solution because it would be simpler, 
more efficient, and coverage would extend to all injured athletes. 

Until colleges and universities adopt mandatory insurance coverage, 
however, worker’s compensation must be applied. The liberal policy pro- 
visions which underlie worker’s compensation law are not served if tech- 
nical, legalistic definitions are used to exclude college athletes from 
coverage. For the sake of Rensing and the hundreds of other athletes who 
incur serious injuries each year, the present system needs to be changed 
by applying worker’s compensation law to college athletes until colleges 
and universities adopt mandatory insurance coverage. 


MARK ALAN ATKINSON 





74 Id. at 6-7. 








RECENT CASES CONCERNING THE 
RIGHTS OF STUDENT ATHLETES* 


INTRODUCTION 


Athletic programs at colleges and universities play an important role 
in the way in which the educational institution is perceived. This percep- 
tion, if positive, can yield increased benefits to the college or university 
in forms of greater revenues, recruitment of more highly sought after 
students, and better public relations. Because of the impact which 
athletics has on higher education, it is important for educators to keep 
abreast of the latest developments in the law regarding student athletes. 

Developments in the law concerning student athletes have been dis- 
cussed in articles dealing with student athletes and professional agents, 
the transfer rule as applied to student athletes,2 and worker’s compensa- 
tion for student athletes. This overview discusses three issues concern- 
ing athletic law which have recently been decided by the judiciary: (1) 
whether an athlete may be dismissed for remarks made against the coach- 
ing staff, and whether a college athlete’s interest in a professional career 
is substantial enough to warrant Constitutional protection; (2) whether 
the tortious conduct of a coaching staff can result in individual liability 
for civil rights violations; and (3) whether an athlete’s financial aid infor- 
mation is subject to freedom of information legislation. 


Dismissal of Athletes for Disruptive Behavior 


Marcum v. Dahl concerned the termination of athletic scholarships 
of members of the women’s basketball team at the University of Oklahoma. 
The plantiffs were members of the team in the academic year 1977-78, 
and were receiving full athletic scholarships. Sometime during the 
basketball season a controversy developed over who of the team’s two 
coaches was the better coach. The non-scholarship athletes fully sup- 
ported the head coach, Cathie Schweitzer. The scholarship athletes, how- 





* The author wishes to thank Mr. William Allen of Allen, Cabe, and Lester (Little 
Rock, Arkansas) for supplying research materials used in the discussion of Arkansas Gazette 
Co. v. Southern State College. 

1 Ruxin, Unsportsmanlike Conduct: The Student-Athlete, The NCAA, and Agents, 8 
J. C. ULL. 347 (1982). 

2 Comment, Williams v. Hamilton: Constitutional Protection of the Student-Athlete, 
8 J. C. ULL. 399 (1982). 

3 Note, Worker’s Compensation and College Athletes: Should Universities Be 
Responsible for Athletes Who Incur Serious Injuries, 10 J. C. U.L. 197 (1983). 

4 658 F.2d 731 (10th Cir. 1981). 
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ever, believed that the assistant coach was better, but that he was not be- 
ing allowed to participate in a meaningful manner. The scholarship 
athletes favored the assistant coach, John Kingery, as head coach, and 
voiced their opinion to defendant Dahl, athletic director for women’s 
sports. Dahl told them that the problem would be considered and that no 
grudges would be held. After the season’s final game, the plaintiffs 
publicly voiced their opposition to Coach Schweitzer saying they would 
not play if she was hired to coach the next year. 

Three weeks later defendant Dahl notified the plaintiffs that their 
scholarships would not be renewed because of their ‘‘attitude and be- 
havior,’’> and that they had a right to a hearing to contest the decision 
before a Review Committee. This verbal notice was followed by a written 
memorandum two weeks later. Plaintiffs requested a hearing, but later 
withdrew the request and did not appear. The Review Committee ap- 
proved the non-renewal of the scholarships. 

In response to this decision, the plaintiffs filed suit in federal district 
court under the Civil Rights Act of 1964. Their complaint alleged that 
their scholarships had been terminated because of their remarks to the 
press, depriving them of their First Amendment rights to free speech, 
and that their scholarships had been terminated without due process of 
law.® Plaintiffs sought the value of their scholarships as damages. The 
jury returned a verdict for the plaintiffs, but the district judge granted the 
defendant’s motion for judgment notwithstanding the verdict. The court 
held that the plaintiffs’ remarks were not of public concern, that their 
comments interfered with team discipline and harmony which was seri- 
ously undermined by public criticism, and that their comments were not 
a motivating factor in the decision not to renew their scholarships.” The 
Tenth Circuit Court of Appeals affirmed, holding that there was no First 
Amendment claim, and that due process had not been violated.*® 

The circuit court agreed that the plaintiffs’ comments were not of 
public concern and, thus, were not constitutionally protected. The court 
viewed the controversy as an internal problem to be dealt with by the of- 
ficials and players involved. The comments made by the plaintiffs were 
found to be a culmination of a controversy that had raged for months, and 
the statements to the press not to be the sole reason for dismissal. Accord- 
ing to the court, the exercise of a constitutional right does not insulate a 
person from recriminations for other prior comments. The court com- 
pared the non-renewal of scholarships to cases involving the discharge of 
employees for exercising their constitutional rights: 





Id. at 733. 
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The exercise of a constitutionally protected right by a public employee 
does not serve as a Curative for all prior misconduct during the course of 
employment. A public employee cannot expurge all prior transgressions 
from his employment record by merely exercising a constitutional right. . . . 
The exercise of a First Amendment right, however, does not insulate a 


public employee from being discharged for occurrences prior to the exercise 
of the right.1° 


While this decision follows previous holdings that internal matters 
are not subject to First Amendment protection,"! it leaves open the ques- 
tion of whether an athlete could be dismissed for repeated remarks which 
might affect the harmony of the team. Following the rationale of Marcum 
v. Dahl, coaches and athletic directors, in similar cases, could claim that 
an athlete’s dismissal was in response to past occurrences, and the pro- 
motion of disharmony, while the true reason for dismissal was the re- 
marks made by the athlete. Since free speech is a constitutionally pro- 
tected right, the jury must decide whether an athlete was wrongly dis- 
missed only because of remarks made by him, or whether his dismissal 
was justified because he was promoting disharmony within the team. 

In reaching its decision, the jury should consider all of the circum- 
stances involved, including prior occurrences and the previous behavior 
of the athlete, the extent to which the remarks and behavior disrupt the 
harmony of the program, and whether the controversy is an internal mat- 
ter or is one of public concern. 

In addition to the First Amendment issue, cases dealing with the 
rights of athletes often present due process issues. In Marcum, the plain- 
tiffs claimed that they were entitled to a hearing before their scholarships 
were terminated. In rejecting this contention, the court pointed out that 
the players had been notified that they could have a hearing on the deci- 
sion to terminate their scholarships. In fact, the plaintiffs had requested a 
hearing, but then changed their minds. ‘‘Since the renewed scholarships 
would not have been effective until the fall of 1978, the hearing on June 8 
[1978] was in ample time to permit the review board to overrule the 
defendants’ decision and renew the scholarships long before the next 
academic year began.’’!? Therefore, the notice of the hearing was found 
to have been granted in time to prevent deprivation, and not violative of 
the rule in Fuentes v. Shevin.'3 The plaintiffs were in no position to de- 
mand an earlier hearing date since they neither requested one, nor did 
they participate in the due process review proceedings that were held.'4 





10 Td. [citing Butler v. Hamilton, 542 F.2d 835, 839 (10th Cir. 1976)]. 

11 Mt. Healthy City School Dist. Bd. of Educ. v. Doyle, 429 U.S. 274 (1977). 

12 658 F.2d at 735. 

13 Fuentes held that procedural due process includes the right to notice and an oppor- 
tunity to be heard at a meaningful time and in a meaningful manner. 407 U.S. 67 (1972). 

14 658 F.2d at 735. 
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The non-renewal of their scholarships applied only to the remaining 
three years of their eligibility, and not to the current year. Therefore, 
there was a meaningful hearing before deprivation, fulfilling the re- 
quirements of due process.15 

Another due process issue which has recently arisen concerns 
whether a student athlete is entitled to due process considerations before 
he is deprived of his scholarship. In resolving this issue, it must be deter- 
mined whether a scholarship is a type of ‘‘interest’’ that is protected by 
the Constitution. In Hall v. University of Minnesota,’* the United States 
District Court in Minnesota held that a student athlete was denied due 
process in the admission procedures to a college degree program, thus 
denying him his ‘‘interest’’ in further participating in collegiate 
athletics, and, more importantly, in obtaining a professional sports con- 
tract. 


Freedom of Speech and Due Process 


Mark Hall was a member of the University of Minnesota basketball 
team for three years, and intended to complete his fourth year as a 
member of the team. During his three years with the team Hall had been 
enrolled in a non-baccalaureate program at the University’s General Col- 
lege, and had earned approximately ninety credits.1” Once his non-bacca- 
laureate program terminated, Hall applied to a ‘‘degree program,’’ both 
in the General College and in the ‘‘University Without Walls’’ (UWW). He 
was denied admission twice at UWW and once at the General College.18 
According to the rules of the Big Ten Conference, of which the University 
of Minnesota was a member, Hall was declared ineligible to participate 
on the basketball team because he was not a ‘‘candidate for a degree,’’?9 
even though he did meet Big Ten elibility standards with respect to grade 
point average and credit accumulation. 

Hall filed suit against the University in federal district court seeking 
an injunction to compel his admission to a degree program.?° Evidence 
produced at the preliminary hearing showed that the admissions commit- 
tee at UWW had twice accepted Hall’s application for admission, but that 
in each case higher University officials had intervened and directed the 
admissions committee to reject the application.21 The basis for this inter- 
vention in the application process was found to be a confidential memo- 
randum sent to the UWW directors by Dean Lupton of the General College. 
The memorandum accused Hall of instances of misconduct, including 
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charges that Hall had turned in work done by others, and that Hall had 
been flunking every course from which he withdrew.?22 

Hall’s due process claim was based on the fact that he was not made 
aware of the memorandum, and that the use of the memo violated the ad- 
missions committee’s stated policies and procedures of admission.23 The 
court balanced three factors on considering the due process question: 
‘*(1) the private interest affected by the action; (2) the risk of an erroneous 
deprivation of such interest through the procedures used and the value of 
additional procedural safeguards; and (3) the government’s interest in- 
volved, including fiscal and administrative burdens.’’24 

In considering the interests involved, the court noted that Hall was 
not a model student, but that he had been ‘‘recruited to come to the Univer- 
sity of Minnesota to be a basketball player and not a scholar. His academic 
record reflects that he has lived up to those expecatations. . . .’’25 Thus, 
the private interest at stake here was not Hall’s interest in obtaining a de- 
gree, but his interest in playing basketball and obtaining a ‘‘no cut’’ con- 
tract with the National Basketball Association.26 The evidence showed 
that, if allowed to play his senior year, Hall probably would be a second- 





22 The factors cited by the memorandum, upon which Hall was denied admission to a 
degree program, were: 
1. The ‘‘political aspects’’: of admitting plaintiff; 
2. Plaintiff’s ‘‘substantial’’ travel record (one weekend trip to Chicago in fall 
quarter 1981); 
3. The plaintiff had earned ‘‘A’s’’ in courses he was not eligible to be in’ 
4. The General College had found it necessary to monitor plaintiff’s work 
through a Professor Harris; 
. The plaintiff improperly turned in work on Regent’s letterhead stationary [sic]; 
. The plaintiff turned in work done by others as his; 
. That every ‘‘W”’ (withdrawal) on plaintiff's transcript was originally an ‘‘N’’ 
(equivalent to an ‘‘F’’); 
. That within four weeks of the commencement of classes, plaintiff typically had 
earned a grade of ‘‘N’’; and 
. That plaintiff had put through fake approval forms on more than one occasion. 


The admissions pamphlet explained the following procedures: 

. The information you present in your application will determine whether you 
are admitted to UWW. 

. Admissions decisions are based on your responses to the application form 
which appears at the back of this booklet. 

. Your application will be reviewed and acted upon by an admissions commit- 
tee made up of UWW advisors. You will be notified in writing of the commit- 
tee’s decision. If you are not accepted, the reason for the decision will be ex- 
plained.... 

4. The admissions committee will determine which applicants will be admitted 
for enrollment in the Introductory Period. 
Id. at 107 (emphasis by court). 

24 Id. at 108 [citing Mathews v. Eldridge, 424 U.S. 319 (1976)]. 

25 Id. at 106. 

26 Id. at 108. 
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round choice in the NBA draft, thereby acquiring a probable guarantee of 
his first year’s compensation as a player in the NBA. However, if Hall 
could not participate in his senior year, he would then probably be a 
sixth-round choice in the draft, impairing his chances for a professional 
career and for receiving compensation as a first year player.?’ 

The court found that the key factor in this case was the risk of an er- 
roneous deprivation because of the unusual method by which Hall’s ap- 
plication to the degree program was denied. Hall’s application was 
treated differently from all other applications. ‘“The directors intervened 
in the process and provided the admissions committee with allegations 
concerning the plaintiff’s conduct, a facet of the proceedings that taints 
this ‘academic’ process and turns it into something much like a discipli- 
nary proceeding.’’2* This does not mean that the University must require 
a hearing every time it rejects a student’s application. It only means that 
if other criteria are to be used, the student must be made aware of them. 
The court stated, ‘‘if the defendant University intends to interject 
evidence concerning allegations of improper conduct of the applicant in- 
to the admissions process, it must provide the applicant an opportunity 
to give his or her side of the story.’’29 

Based upon the above findings, the court concluded that Hall was 
entitled to a preliminary injunction ordering the University to admit him 
to a degree program. If Hall were not allowed to play, his potential loss of 
income would not be capable of measurement, but would be substantial. 
Thus, it would be irreparable.3° This harm of irreparable damage to Hall 
outweighed any injury that might be inflicted on the University, because 
any ‘‘harm’’ to the academic integrity of the University was balanced by 
the benefit of Hall’s contributions to the athletic program by participating 
in a revenue producing sport.3! In balancing the conflict between the 
academic and athletic programs, the overall harm, if any, to the defen- 
dant University was found to be minimal: “‘If this situation causes harm 
to the University, it is because they have fostered it and the institution 
rather than the individual should suffer the consequence.’’3? Further, the 
court dismissed the contention that such a ruling, if reversed on appeal, 
might result in sanctions by the National Collegiate Athletic Association 
(NCAA), including forfeiture of games, declaration of ineligibility of the 
team for post-season tournaments, and denial of revenue from television 
appearances. In this situation, the court stated that the University had 
taken its fate in its own hands because it did not have to appeal the order 
of injunction.%3 
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A majority of those jurisdictions considering the question have re- 
jected the notion that participation in athletics is a property right.34 The 
most thorough discussion of the question is found in Parish v. National 
Collegiate Athletic Association*® in which the federal district court in 
Louisiana reached a conclusion opposite to that in Hall. In Parish, the 
plaintiff basketball player challenged the constitutionality of the NCAA 
rule limiting eligility for participation in athletics during the first year in 
residence to student athletes who had a predicted minimum grade point 
average of at least 1.600. The court held that the United States Constitu- 
tion does not protect the right to participate in athletics.** Instead, the 
court found that an athlete’s interest in obtaining a professional contract 
was ‘‘at best mere speculation.’’3? This was true even though the plain- 
tiff, Parish, was the nation’s top-rated player in high school. On appeal, 
the Fifth Circuit Court of Appeals agreed with the lower court’s 
ho:ding.38 

Similarly, a federal district court in Illinois held that a high school 
student’s interest in obtaining a college scholarship is not constitutional- 
ly protected. In Kulovitz v. Illinois High School Association, the plain- 
tiff student challenged the constitutionality of a rule prohibiting his par- 
ticipation in athletics for one year because his parents did not reside in 
the school district. The court found that the expectation of an athletic 
scholarship does not amount to a property interest protected by the Con- 
stitution.*° 

A threshold question reached by courts in considering whether a stu- 
dent has an interest in athletic participation is whether state action is in- 
volved so as to provide constitutional protection. With only one 
exception,*! every federal court which has considered the question has 
concluded that the actions of an athletic association do constitute state 
action.42 However, athletic regulations of associations and schools, such 





34 For a complete list of these jurisdictions, see Ademek v. Pennsylvania Inter- 
scholastic Athletic Ass’n., 57 Pa. Commw. 261, 263, 426 A.2d 1206, 1207 n.1 (1981). 

35 361 F. Supp. 1220 (W.D. La. 1973), aff’d, 506 F.2d 1028 (5th Cir. 1975). 

36 361 F. Supp. at 1228. 

37 Td. at 1229. 

38 Appellants wisely abandoned at oral argument their attempt to create a prop- 

erty interest out of the alleged injury to their hoped-for careers in professional 

basketball from the inability to gain tournament experience and television expo- 

sure. Both the injury and the career are far too speculative to establish a property 

interest as defined in [Board of Regents v.] Roth [408 U.S. 564, 569-78 (1972)]. 
Parish v. NCAA, 506 F.2d 1028, 1034 n.17 (5th Cir. 1975). 

39 462 F. Supp. 875 (N.D. Ill. 1978). 

40 Id. at 877-78. 

41 McDonald v. NCAA, 370 F. Supp. 625 (C.D. Cal. 1974). But see Associated 
Students, Inc. v. NCAA, 493 F.2d 1251 (9th Cir. 1974), which presumably overruled this 
decision. 

42 Associated Students, Inc. v. NCAA, 493 F.2d 1251, 1254-55 (9th Cir. 1974); Smith 
v. Southern Methodist Univ., CA-3-74-895B (N.D. Tex. 1974) (unreported order); Howard 
Univ. v. NCAA, 367 F. Supp. 926, 929 (D.D.C. 1973); Buckton v. NCAA, C-71 2088 ACW 





216 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 10, No. 2 


as transfer rules and grade eligibility requirements, have been subject to 
lenient constitutional scrutiny. If a regulation appears related to a 
legitimate state interest, it is upheld. This was the conclusion reached in 
Mitchell v. Louisiana High School Athletic Association,*3 where the Fifth 
Circuit Court of Appeals (which also decided Parish) found that state ac- 
tion was involved in the legitimacy of eligibility requirements, but that 
athletic participation was not a strictly protected activity.*4 

Parish expresses the majority rule that, while the functions of 
athletic associations are subject to judicial scrutiny, participation is not a 
sacrosanct activity. The conclusion reached in Hall represents the 
minority view. Moreover, three of the four decisions which conclude that 
the right to participate in athletics is protected come from the same juris- 
diction.4® Therefore, the conclusions of these cases are very limited in 
scope. 

The decision in Hall exemplifies the current debate over the purpose 
of college athletics. Some see college athletics as a training camp for 
future professional athletes. Others see it as a source of substantial 
revenue for schools. Consistent with this view is the court’s finding that 
Mark Hall was recruited as an athlete, not a scholar.*® 


Liability of University Officials for Tortious Conduct 


The Civil Rights Act of 1964 was the basis of a federal claim in 





(N.C. Cal. 1972) (unreported opinion). See also Wright v. Ark. Activities Ass’n., 501 F.2d 
25 (8th Cir. 1974); Gilpin v. Kan. State High School Activities Ass’n., 377 F. Supp. 1233 (D. 
Kan. 1974); Baltic Ind. School Dist. v. S.D. High School Activities Ass’n., 362 F. Supp. 780 
(D.S.D. 1973) (cases reaching the same conclusion regarding high school associations). 

43 430 F.2d 1155 (5th Cir. 1970). 

44 The classification made by the eligibility regulation is neither inherently 

suspect nor an encroachment on a fundamental right. On the other hand, it is 

grounded in, and reasonably related to, a legitimate state interest. 

The eligibility rules of LHSAA are designed to insure fair competition 
among its member schools and between individuals, and to minimize the hazard 
of having the usual high school athletes competing with older, more skilled 
players. .. . Even if there is a gap in LHSAA’s eligibility regulations, it does not 
raise to constitutional dimensions and carry with it the entire bulwark. (emphasis 
supplied). 

Id. 

45 Hall v. University of Minn., 530 F. Supp. 104 (D. Minn. 1982); Regents of the Univ. 
of Minn. v. NCAA, 422 F. Supp. 1158 (D. Minn. 1976).; Behagen v. Intercollegiate Confer- 
ence of Faulty Representatives, 346 F. Supp. 602 (D. Minn. 1972); Hunt v. NCAA, No. 
76-370 (W.D. Mich. 1976) (unreported opinion). 

46 The NCAA has recently taken steps to tighten the academic standards for participa- 
tion in athletic programs. At the 1983 Convention in San Diego, the NCAA changed its rule 
on eligibility. Under the previous rule a high school student had to maintain an overall 
average of 2.000 in order to be eligible for Division I college participation. The new stan- 
dards, effective August 1, 1986, require a 2.000 GPA in a care curriculum of at least eleven 
specified academic courses, as well as a 700 combined score on the SAT verbal and math 
sections or a 15 composite score on the ACT. 
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Rutledge v. Arizona Board of Regents.*? Rutledge was a football player 
on a football scholarship at Arizona State University. He played suc- 
cessfully during his first year of eligibility as a starting punter. According 
to the complaint, Rutledge was struck in the face by Arizona State Head 
Coach Frank Kush during his second season and subsequently lost his 
starting position. The complaint further alleged that Rutledge was 
harassed and ridiculed to such an extent that he was forced to quit the 
team, leave school, and transfer to another university. 

In compliance with university rules, Rutledge filed a complaint with 
the Arizona Board of Regents, seeking compensation for the allegted bat- 
tery and harassment by Kush and his assistants. The claim was rejected. 
Thereafter, Rutledge filed suit in federal district court alleging five viola- 
tions of the Civil Rights Act against Kush, his assistants, Arizona State 
University and the Board of Regents.4® The complaint stated that the 
defendants had conspired to deprive Rutledge of his scholarship through 
harassment, and that they conspired to obstruct justice by intimidating 
material witnesses. The district court dismissed the claim for lack of 
jurisdiction under the eleventh amendment, and held that the Civil 
Rights Act applied only to those claims based on racial discrimination.*® 

While a federal appeal was pending, Rutledge filed a tort action in 
Arizona circuit court, charging Kush and the others with assault and bat- 
tery, intentional interference with contractual rights, and intentional in- 
fliction of emotional dist 2ss.5° The charges were summarily dismissed 
by the trial court on the grounds that the federal district court had already 
dealt with those issues. 

The Ninth Circuit Court of Appeals affirmed the district court in part 
and reversed in part. The court held that the eleventh amendment barred 
federal jurisdiction over the University Board of Regents and athletic di- 
rector for vicarious liability, but did not bar claims against the athletic di- 
rector for failure to supervise the coaches, and did not bar a claim against 
the coaches themselves.*! The state court dismissal of the tort action was 
found to bar consideration of the same charges in federal court, and the 
court of appeals also found that the claims of assault and harassment did 
not state a claim under 42 U.S.C. § 1983.5? Finally, the court found that 
class-based discrimination was not required in order to state a claim 
alleging intimidation of witnesses.53 





47 660 F.2d 1345 (9th Cir. 1981), aff’d, 103 S. Ct. 1483 (1983). 

48 660 F.2d at 1348. 

49 Id. at 1347. 

50 The claim was not brought in state court first because Rutledge ‘‘preferred a federal 
forum because of local prejudice; Kush, he maintained, was a local hero, and he feared that 
justice could not be done in a state court proceeding.’’ Kush v. Rutledge, 75 LEd2d 413 
(1983). 

51 660 F.2d at 1349-50. 

52 Id. at 1352-53. 

53 Id. at 1354. 





JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 10, No. 2 


The eleventh amendment barred recovery from the University and 
Board of Regents because any potential recovery against those entities 
would be paid by state funds.54 The same reasoning was applied to 
Arizona State University, and in part to the athletic director in his official 
capacity as a nominal defendant.55 However, the eleventh amendment 
was not found to bar a claim against the athletic director for failure to 
adequately supervise the coaches.5* Such is the case because any 
damages under such a claim would be paid by the athletic director per- 
sonally, and would not come from state funds. In that the conduct of the 
coaches, if proven, would fall outside the scope of their employment, 
they would be personally liable for any damages, and thus there would 
be no eleventh amendment protection. 

The civil rights allegations in Rutledge focused on two counts: (1) 
the acts of the coaches in harassing Rutledge, and (2) the acts of the 
coaches in intimidating witnesses. Rutledge contended that the actions 
of the coaches and athletic director under color of state law amounted to 
a deprivation of his rights, privileges, and immunities secured by the 
Constitution within the meaning of 42 U.S.C. § 1983.57 The acts referred 
to by Rutledge included the assault and battery, his demotion from the 
team, harassment, embarrassment, defamation, and deprivation of his 
scholarship without a hearing. The court addressed each allegation 
separately. 

In addressing the assault and battery allegation, the court focused on 
whether the available state remedies were sufficient post-deprivation 
hearings in order to satisfy due process, having assumed that the acts 
deprived Rutledge of ‘‘liberty’’ under the fourteenth amendment.®* The 
court found that post-deprivation remedies were available under Arizona 
law, and that the appellant had in fact utilized those remedies. Thus, 
Rutledge was limited to a state tort action for assault and battery.59 

The court next determined that the demotion of appellant Rutledge 
deprived him of neither ‘‘liberty’’ nor ‘‘property,’’ and that the demotion 
was not a ‘‘grievous loss. Appellant had no legal guarantee of uninter- 
rupted enjoyment of the status he occupied during the 1977 season.’’®°® 





54 Id. at 1349. 

55 Id. at 1350. 

56 Id. 

57 Id. at 1351. 

58 Id. at 1352. This assumption was based on guidelines from Parratt v. Taylor, 451 

U.S. 527 (1981), which held that an allegation of assault and battery deprives one of ‘‘liber- 
ty’’ within the meaning of the fourteenth amendment. 

59 [S]ince appellant has sought redress in the Arizona state courts, and in the 
absence of suggestion that the postdeprivation procedures under state law are de- 
ficient, we must conclude that the alleged deprivation was not without due pro- 
cess of law. That the effect of our holding is to relegate appellant to his tort law 
remedy under Arizona law for Kush’s alleged assault and battery should surprise 
no one. 

660 F.2d at 1352. 

60 Id. at 1353. 
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Similarly, the allegations of harassment, embarrassment, and defamation 
failed to state a claim under 42 U.S.C. § 1983, because the actions were 
“nothing more than a tort ‘which the state may protect against . . . by vir- 
tue of its tort law.’’’*' Finally, the deprivation of the appellant’s scholar- 
ship did not deprive Rutledge of an interest in ‘‘liberty’’ or ‘‘property,”’ 
and thus did not state a section 1983 claim.® 

The final count of Rutledge’s complaint alleged that Coaches Kush 
and Horton and Athletic Director Miller conspired to intimidate 
witnesses to prevent them from testifying, in violation of the Civil Rights 
Act.®3 The district court held that Section 1985(2) applies only when the 
intimidation is related to invidious discrimination against a class. The 
court of appeals disagreed, and adopted the rationale of the District of 
Columbia Circuit** and the Third Circuit,®5 that a showing of class-based 
invidious discrimination is not required under the first part of Section 
1985(2).®* The court said that this was clear from the language of the sec- 
tion since there is no equal protection language in the first part, and from 
the legislative history of the act. 

The court stated that the holding of Griffin v. Breckenridge®’ did not 
conflict with this view. Griffin concerned the interpretation of the third 
clause of Section 1985(2).6* The Supreme Court limited the scope of that 
subsection to private conspiracies in which there was discriminatory 
animus, since to hold otherwise would have enacted a general federal 
tort law.®9 


The Supreme Court of the United States recently affirmed the Ninth 





61 Id. [citing Paul v. Davis, 424 U.S. 693, 712 (1976)]. 

62 Td. 

63 The applicable portion of 42 U.S.C. § 1985(2) (1976 & Supp. IV 1980) defines 
obstructing justice through intimidation as occurring 

[i]f two or more persons in any State or Territory conspire to deter, by force, intim- 

idation, or threat, any party or witness in any court of the United States from at- 

tending such court or from testifying to any matter pending therein, freely, fully, 

and truthfully, or to injure such party or witness in his person or property on ac- 

count of his having so attended or testified, or to influence the verdict, present- 

ment, or indictment of any grand or petit juror in any such court, or to injure such 
person in his person or property on account of any verdict, presentment, or indict- 

ment lawfully assented to by him, or of his being or having been such juror. . . . 

64 McCord v. Bailey, 636 F.2d 606 (D.C. Cir. 1980), cert. denied, 451 U.S. 983 (1981). 

65 Brawer v. Horowitz, 535 F.2d 830 (3d Cir. 1976). 

66 The Fifth and Eighth Circuits have held that a showing of class-based animus is re- 
quired under the first part of Section 1985(2). Kimble v. McDuffy, 648 F.2d 340 (5th Cir. 
1981) (en banc), cert. denied, 454 U.S. 1110 (1981); Jones v. United States, 536 F.2d 269 
(8th Cir. 1976), cert. denied, 429 U.S. 1039 (1977). 

67 403 U.S. 88 (1971). 

68 42 U.S.C. § 1985(3) (1976 & Supp. IV 1980) provides a damages remedy for private 
conspiracies to ‘‘go in disguise on the highway or on the premises of another, for the pur- 
pose of depriving . . . any person of the equal protection of the laws or of equal privileges 
and immunities under the laws.’’ This section was aimed at curbing activities of the Ku 
Klux Klan. 

69 403 U.S. at 102. 
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Circuit’s interpretation of the second part of 42 U.S.C. § 1985(2) as not re- 
quiring a showing of discrimination-based animus in civil rights actions, 
for the intimidation of witnesses.”° Justice Stevens delivered the brief 
opinion of a unanimous Court. The Court agreed with the Ninth Circuit 
that the legislative history of Section 1985(2) supports the conclusion 
that invidiously discriminatory animus is not required to establish a 
cause of action under the first part of the provision.”! 

Moreover, the Court found that its previous holding in Griffin v. 
Breckenridge,’? was not controlling.’ Griffin had held that a ‘‘racial, or 
perhaps otherwise class-based, invidiously discriminatory animus’’ was 
necessary in claims under 42 U.S.C. § 1985(3).74 The Court found three 
reasons that Griffin did not apply to the first part of Section 1985(2). 
First, the scope of the Griffin opinion was carefully confined only to the 
particular part of Section 1985(3) before the Court.’5 Second, the analysis 
in the Griffin opinion relied heavily on the fact that sponsors of the 1871 
bill added the equal protection language in response to objections that 
the ‘‘enormous sweep of the original language’’ vastly extended federal 
authority and displaced state control over private conduct.”* Third, and 
of the greatest importance, the statutory language that provides the tex- 
tual basis for the ‘‘class-based, invidiously discriminatory animus’’ re- 
quirement simply does not appear in the first part of Section 1985(2).77 

Although the Supreme Court upheld the Ninth Circuit’s statutory in- 
terpretation, it did not necessarily hold that Rutledge had proven his 
allegations that Arizona State Coach Kush and others had violated the 
statute by intimidating witnesses. ‘‘Our limited grant of certiorari does 
not encompass the question whether the alleged conspiracy to interfere 
with witnesses gave rise to any recoverable damages. This issue remains 
open for consideration by the District Court on remand from the Court of 
Appeals.’’78 

The circuit court’s holding that the eleventh amendment is not a bar 
to recovery for the torts allegedly committed by coaches allows those 
claims to be subject to trial in federal district court based on diversity 
jurisdiction.”® Although in the present case some of these claims might 
be barred by res judicata or collateral estoppel because of the state court 
proceedings,®° Rutledge confirms the idea that coaches are not immune 
from liability for their tortious activities. Thus, stereotypical coaching ac- 





Kush v. Rutledge, 103 S. Ct. 1483 (1983). 
Id. at 1485. 

403 U.S. 88 (1971). 
103 S. Ct. at 1487-88. 
403 U.S. at 102 (1971). 
103 S. Ct. at 1488. 

Id. 

Id. 

103 S. Ct. at 1486 n.5. 
660 F.2d at 1351. 

Id. 
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tivities such as harassment, assault and battery, and infliction of emo- 
tional distress are subject to state, and in diversity cases, federal action. 
This also applies to athletic directors. Because they are responsible for 
the supervision of coaches, they are also responsible for their tortious 
acts if a failure to supervise can be shown.®! 


Confidentiality of Financial Aid Information 


The right of a newspaper publisher to publish financial aid informa- 
tion versus the athlete’s right to keep such information confidential was 
addressed in Arkansas Gazette Company v. Southern State College.*? 
The Arkansas Gazette Company brought suit against the Arkansas Inter- 
collegiate Athletic Conference (AIC), of which Southern State College 
was a member, seeking to compel the conference to disclose the amount 
of money that its member institutions had disbursed to student athletes. 

The lower court denied access to the financial records on the basis 
that they were ‘‘educational’’ in nature, and were required to be closed 
under the Arkansas Freedom of Information Act,*? and the Family Educa- 
tion Rights and Privacy Act of 1974.** On appeal, the Supreme Court of 
Arkansas held that such financial records are not required by law to be 
closed to the public. 

In explaining its decision, the court discussed the applicability of 
the Arkansas Freedom of Information Act and its interpretation under 
prior case law. The court had previously held that a voluntary association 
of publicly supported educational institutions is subject to the Freedom 
of Information Act, even if the business is a private non-profit corpora- 
tion.*5 Since the dues paid to the AIC by the public institutions are from 
public funds, the court found that the AIC is partially supported by 
public finds, and therefore subject to the Act.*6 

The court found that the information sought by the newspaper was 
not within the ‘‘scholastic records’’ exception®’ of the Freedom of Infor- 
mation Act. The amount of money paid to a student athlete was not 
found to be a ‘‘scholastic record.’’ Since the Gazette did not request infor- 
mation about individual scholastic records, the court interpreted the lan- 
guage of the scholastic records exception ‘‘to be limited to individual 
education or academic records, and we do not construe it to include in- 





81 Id. at 1349-50. 

82 273 Ark. 248, 620 S.W.2d 258 (1981), appeal dismissed, 102 S. Ct. 1416 (1982). 

83 ARK. STAT. ANN. §§ 12-2801 to 12-2807 (1979). Section 12-2804 reads in part: ‘‘It is 
the specific intent of this Section that State . . . scholastic . . . records . . . shall not be deemed 
to be made open to the public under the provisions of this Act.’’ 

84 20 U.S.C. §§ 1230(g) to 1232(i) (1976 & Supp. IV 1980) withholds federal aid from 
any institution which violates the privacy provisions of the Act. 

85 North Cent. Ass’n. of Colleges v. Troutt Bros., 261 Ark. 378, 548 S.W.2d 825 
(1977). 

86 620 S.W.2d at 259 (Ark. 1981). 

87 ARK. STAT. ANN. § 12-2804 (1979). 
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formation concerning the amount of money paid to the student 
athletes.’’®* 

The court rejected the AIC’s claim that the release of the records 
would violate a student’s reasonable expectation of privacy. The confer- 
ence’s report contained the student’s name, amount of an AIC grant, the 
amount paid for work, the amount of loans, the amount paid through fed- 
eral and state grants (BEOG, SEIB, and EOG), the amount of other grants, 
and the amount of other aid or loans. This information, including the 
federal loan and scholarship information, was not considered by the 
court to be confidential information. ‘‘[N]o one has a reasonable expecta- 
tion of privacy concerning the amount of public funds dispersed to him 
unless that person clearly comes within one of the exceptions which by 
law are required to be closed to the public.’’®® 

Finally, the court held that the records were not ‘‘educational 
records’’ within the meaning of the Family Education Rights and Privacy 
Act of 1974. This was based on two observations. First, the AIC was not 
an educational agency subject to the Act.°° This was true even though the 
individual members of the conference were subject to the Act. Second, if 
the federal act were applicable, then the institutions were already 
violating the act by releasing the information to the AIC.% 

The decision in Arkansas Gazette impacts on all students who re- 
ceive financial aid. Eleven states and the District of Columbia currently 
have statutes similar to Arkansas’ Freedom of Information Act.9? Follow- 
ing the reasoning of Arkansas Gazette, these jurisdictions could compel 
disclosure of financial aid information of all students, not just student 
athletes. 

There are valid arguments against such disclosure. It can be argued 
that the amount of aid a student receives and the student’s sources of 
financial aid are not matters of public concern within the meaning of 
Freedom of Information Acts. Such acts were designed to further the 
public trust by informing the electorate of public decisions, activities, 
and policies. One could argue that it stretches the principle of these acts 
to require that an individual’s financial aid information be disclosed. 

Moreover, the court’s finding that financial aid records are not 





620 S.W.2d at 260 (Ark. 1981). 

Id. 

Id. 

‘‘{I]f the colleges and universities have breached the federal act that breach has 
already occurred and those member institutions cannot now claim that they 
should not have supplied the information to the AIC.”’ 

Id. 

92 CaL. Gov't. Cope §§ 6250-6265 (Deering 1982); DEL. Cope. ANN. tit. 29, §§ 
10001-10005 (1979 & 1982 Supp.); D.C. CoDE ANN. tit. 1, §§ 1-1521 to 1-1529 (1981); lowa 
CopE ANN. §§ 68A.1-68A.9 (West 1973); Mp. ANN. Cone art. 76A, §§ 1-31 (1980); MICH. 
Stat. ANN. §§ 4.1801(1)-4.1801(16) (Callaghan 1977); NEB. REv. STAT. §§ 20-144 to 148 
(1977); N.Y. Pus. Orr. Law §§ 84-90 (McKinney 1982 Supp.); S.C. CODE ANN. §§ 30-4-10 to 
30-4-110 (Law Co-Op. 1981 Supp.); UTAH CoDE ANN. §§ 63-2-59 to 63-2-89 (1981 Supp.); 
Va. ConvE §§ 2.1-340 to 2.1-346.1 (1979); W.VA. CODE §§ 29B-1-1 to 29B-1-6 (1980). 
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‘‘scholastic’’ could be said to be erroneous. The court seems to imply that 
‘“‘scholastic’’ records mean only academic records. This interpertation 
can, however, be viewed as being too restrictive. If the legislature had in- 
tended that only academic records were to be protected as ‘‘scholastic’’ 
records, it could have easily stated so. Therefore, an interpretation of 
‘“‘scholastic’’ records as being any records pertaining to a student’s 
grades, financial aid information, and other indicia of acadmeic progress 
would not be unreasonable. Thus, under such an interpretation, the 
receipt of an athletic, or any scholarship, would not mandate the 
disclosure of personal information. 

The Arkansas Supreme Court’s interpretation of the Family Educa- 
tion Rights and Privacy Act of 1974 is also subject to question. The AIC is 
not a corporation, but is merely an association of colleges and univer- 
sities which, by the court’s admission,®* are subject to the federal act. 
Under this reasoning, financial records are protected by the federal act 
within the institutions, but their collective possession by the conference 
is not subject to protection. Thus, the records are protected by one body, 
the college, while the very same records must be disclosed to the public 
by another body, the conference. 

A careful reading of the Act shows legislative contemplation that 
educational records may be protectively held by someone outside of, but 
acting for, the institution, as well as by the institution itself.°* The com- 
missioner of the AIC could be viewed as ‘‘acting for’’ the member schools 
within the meaning of the law. The commissioner has a ‘“‘legitimate 
educational interest’ in maintaining financial aid records, as determined 
by the member institutions.°> This legitimate educational interest ap- 
pears evident in the stated purpose of the AIC.°* An interpretation of the 
Family Education and Privacy Act by the United States Supreme Court in 
Arkansas Gazette, as a case of first impression, would have resolved the 
issues presented here. However, the Court dismissed an appeal in Arkan- 
sas Gazette for want of jurisdiction.” 





93 620 S.W.2d at 260 (Ark. 1981). 

°4 The Act defines educational records as ‘‘records, files, documents, and other 
materials which . . . are maintained by an educational agency or institution or by a person 
acting for such agency or institution.’’ 20 U.S.C. § 1232g(a)(4)(A)(ii) (1976 & Supp. IV 1980) 
(emphasis supplied). 

95 20 U.S.C. § 1232g(b)(1)(A) (1972 & Supp. IV 1980) prohibits the distribution of 
federal funds to an institution which permits the release of education records to any indi- 
vidual, agency, or organization other than to ‘‘other school officials . . . who have been 
determined by such agency or institution to have legitimate educational interests. . . .’’ (em- 
phasis supplied). 

96 Article II of the Constitution and By-Laws of the Arkansas Intercollegiate Athletic 
Conference states: 

The purpose of this conference shall be to promote and to foster education of 
the students of the member colleges situated in the state of Arkansas by promoting 

and encouraging bodily health through intercollegiate athletic programs, and by 

providing a non-profit and non-political organization for the formation and 

regulation of all such intercollegiate programs. 

97 102 S. Ct. 1416 (1982). 
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CONCLUSION 


The decisions discussed in this overview are of significant impor- 
tance to those involved in athletics, as well as to all colleges and univer- 
sities. The role of athletics in higher education is important as a revenue 
producer, recruiting aid, and as a public relations tool. Since the student 
athlete is the foundation of all athletic programs, educators should close- 
ly scrutinize any court’s decision that deals with the rights of a student 
athlete. There is every indication that in the future, athletes will become 
more aware of their rights, and will be more willing to assert them. 


RICHARD STATON 








‘“FINANCIAL EMERGENCY’? AND 
THE FACULTY FURLOUGH: 
A BREACH OF CONTRACT 


I. INTRODUCTION 


Many public colleges and universities are currently experiencing 
budgetary reductions in the middle of fiscal years due to depropriations 
mandated by state legislatures and governors. This situation is primarily 
the result of large, unanticipated reductions in expected state revenues. 
Unfortunately, the quality of higher education has become imperiled as 
colleges and universities seek ways to meet declining budgets. In light of 
this new funding reality, much has been recently written about retrench- 
ment, reductions in force, and plans to implement procedures for finan- 
cial exigencies. 

While declaring and implementing permanent layoffs of faculty 
through financial exigency procedures is a way of handling long-term 
budget crises, it is often the case that short-term cash flow problems, 
caused by mid-year cuts in appropriations, cannot readily be solved with 
this structure. And while many institutions have financial exigency rules 
in place, very few, if any, schools have written procedures that give 
guidance on what to do when the money to meet current contractual 
salary requirements is taken away in mid-year. Faced with an immediate 
loss of funds, some institutions are ordering furloughs of faculty and sup- 
port personnel. Furloughs are a temporary, nonduty, nonpay status 
which effectively reduces the expenditure obligations of the institution to 
meet the reduced funding.? 

This article will discuss the relationship between the legislatively 
mandated budget cuts and the terms of faculty employment contracts. At 
issue is the power of the university to breach the faculty contracts in 
order to meet its temporary cash-flow problems through this furlough 
mechanism and the contract rights of faculty when this breach occurs. 





1 Waerdt, Affirmative Action and Tenure During Financial Crisis, 11 J.L. & EDUC. 507 
(1982); Bolger & Wilmoth, Dismissal of Tenured Faculty Members for Reasons of Financial 
Exigency, 65 Mara. L. REv. 347 (1982); Johnson, Problems of Contraction: Legal Considera- 
tions in University Retrenchment, 10 J.L. & Ebuc. 269 (1981); Olswang, Cole & Wilson, Pro- 
gram Elimination, Financial Emergency, and Student Rights, 9 J. COLL. & U.L. 163 (1982); 
Olswang, Planning the Unthinkable: Issues in Institutional Reorganization and Faculty 
Reductions, 9 J. COLL. & U.L. 431 (1982-83). 

2 C. GOODMAN, HANDBOOK ON PUBLIC PERSONNEL LAw, 80 (1978). 
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Il. THE PUBLIC EMPLOYMENT CONTRACT 


The starting point for any discussion of a breach of contract is to first 
examine the express agreement between the parties. The express terms of 
a written agreement, however, do not completely define the legal rela- 
tionship between a public institution and its faculty members. First, the 
contractual agreement must be interpreted within the context of statutes 
and administrative regulations applicable to higher education and public 
employment. For example, tenure rights are often created by state 
statute.? Additionally, salary schedules must be approved or set by the 
legislature, a commission, or an institutional board of trustees.4 

Second, some terms from other documents, such as faculty hand- 
books and university bylaws, may also be incorporated by reference into 
faculty contracts.’ Third, other terms, based upon custom and usage, 
may be implied in the contract where explanation or qualification of am- 
biguous terms is necessary, or where faculty members have relied upon 
them.® Finally, laws in existence at the time of the contract are con- 
sidered a part of the contract.” This includes such areas as employment 
discrimination and labor relations laws. 

The terms of the original employment contract may be amended. 
Amendments are valid either where the right to amend has been reserved 
in the original contract or where there was mutual consent and good con- 
sideration given in return for the changed terms.* Contracts may also be 
amended unilaterally by subsequent state legislation.? However, the 
state’s power to legislatively modify its own contract or to regulate con- 
tracts between private parties is circumscribed by the United States con- 
stitution.1° A subsequent statute cannot modify a contract right unless 
the parties have made provisions for such changes." 

As a general rule, a legislative body can reduce salaries of public 
employees. This reduction will not constitute a breach of contract. The 
power to fix compensation has been deemed to include the power to ad- 
just compensation.12 However, if the law forbids a change of salary dur- 
ing the term of employment, no such change can be made.’ 

Each faculty employment contract, therefore, must be viewed as en- 





3 W.A. KAPLIN, THE LAW OF HIGHER EDUCATION § 3.1 (1978). 

4 Id. 

5 Id. 

6 Id.; see also Greene v. Howard Univ., 412 F.2d 1128 (D.C. Cir. 1969). 

7 W.A. KAPLIN, THE LAW OF HIGHER EDUCATION § 3.1 (1978). 

8 Id. at § 3.1.2. 

9 See Indiana ex rel Anderson v. Brand, 303 U.S. 95 (1938). 

10 U.S. Const. art. I, § 10(1): ‘‘No state shall... pass any . . . law impairing the obliga- 
tion of contracts... .”’ 

11 W.A. KAPLIN, THE LAW OF HIGHER EDUCATION § 3.1.2 (1978). 

12 See, e.g., 4 E. MCQUILLIN, THE LAw Or MUNICIPAL CORPORATIONS § 12.196 a (3d rev. 
ed. 1979). 

13 Td. 
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compassing a total system of laws and university policies. With this 
general background of contract principles as a foundation, this article 
will now turn to the narrower issue of when a furlough could constitute a 
breach of contract obligations. In order to place the issue in proper 
perspective, ‘‘financial exigency’’ must be distinguished from ‘‘financial 
emergency.’”’ 


Ill. FINANCIAL EXIGENCY 


It is well established that a municipality may dismiss public 
employees for reasons of economy." It is also well established that a 
university, faced with a financial exigency, may dismiss tenured faculty 
without incurring liability for a breach of contract.15 The right of a 
university to dismiss faculty members due to financial exigency is usu- 
ally written into the contract as an exception to tenure rights or implied 
as part of the employment contract on the basis of the academic com- 
munity’s understanding that tenure is subject to a financial exigency 
layoff.1* Also, financial exigency layoffs may be viewed as an implied 
power of the board of regents, or other governmental supervisory body, if 
a statute confers upon that board the power to do all things necessary or 
convenient to accomplish the objects and perform the duties prescribed 
by law.17 


Within the financial exigency framework, a university may be re- 
lieved of its contractual obligations due to a financial crisis if no other 
way to solve the budgetary problems can be found. The American 
Association of University Professors (AAUP) has defined a financial ex- 


igency as ‘‘an imminent financial crisis which threatens the survival of 
the institution as a whole and which cannot be alleviated by less drastic 
means.’’1® Courts have given great deference to the discretionary judg- 
ment of a university’s board in determining whether a financial exigency 
exists. The courts’ only inquiry has been whether this determination has 
been made in good faith, e.g. that it is ‘‘bona fide’’.1° Where a faculty 
member is removed for financial reasons, courts further require that the 
dismissal proceed according to express contractual terms or statutory 





14 Td. at § 12.246. 

15 See Note, The Dismissal of Tenured Faculty for Reasons of Financial Exigency, 51 
IND. L.J. 417 (1976). 

16 See Tucker, Financial Exigency - Rights, Responsibilities, and Recent Decisions, 2 
J. Cot. & U.L. 103, 105 (1974) in conjunction with Wilson, Financial Exigency: Examina- 
tion of Recent Cases Involving Layoff of Tenured Faculty, 4 J. COLL. & U.L. 187 (1977); see 
also, Krotkoff v. Goucher College, 585 F.2d 675 (4th Cir. 1978). 

17 See Graney v. Board of Regents, 92 Wis.2d 745, 286 N.W.2d 138 (1979). 

18 1976 Recommended Institutional Regulations on Academic Freedom and Tenure, 
62 AAUP BULL. 184 (1976). 

19 Lumpert v. University of Dubuque, 255 N.W.2d 169 (Iowa Court of Appeals No. 
2-57568, April 14, 1977) (Table of Unpublished Opinions); American Ass'n of Univ. Pro- 
fessors v. Bloomfield College, 136 N.J. Super. 442, 346 A.2d 615 (1975). 
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guidelines.2° Furthermore, constitutional requirements of due process 
and equal protection, as well as employment discrimination and labor 
laws, will inhibit any arbitrary dismissal. 

Because of the deference given to an institutional board’s determina- 
tion of a financial exigency and the difference in circumstances within 
each university, the meaning of ‘‘exigency”’ is varied and is always a fac- 
tual determination based upon existing and future needs of the univer- 
sity. In American Association of University Professors v. Bloomfield Col- 
lege,?1 the appellate court stated that a good definition of financial exi- 
gency would be to call it ‘‘a state of urgency’’ because of the absence of 
liquidity and cash flow.?? 

Courts have accepted the existence of financial exigencies, (1) where 
the legislature did not appropriate a budget large enough to continue the 
same number of faculty positions;2% (2) where the legislature mandated a 
2.5% budget reduction for the next fiscal year and enrollments were 
reduced;24 (3) where a school had an operating deficit for six years and 
anticipated another deficit year after having adopted other remedial 
measures;25 and (4) where a school experienced six years of deficits, 
diminishing endowments and declining enrollment.?6 

In Lumpert v. University of Dubuque,?’ the university had suffered 
four years of deficits, owed money to the federal government, and had 
depleted an unrestricted endowment fund from $170,000 to $114. The 


issue at trial was whether the terms of the faculty contract allowed for ter- 
mination of tenured faculty. Termination depended upon a finding of 
financial exigency. In the instructions to the jury, the judge distin- 
guished a financial exigency from ‘‘financial ability’. Financial exigency 
was defined as: 


The critical, pressing or urgent need on the part of the educational institu- 
tion to reorder its monetary expenditures within the institution in such a 
way as to remedy and relieve the state of urgency within said institution 
created by the inability of the institution to meet its annual monetary 
expenditures with sufficient revenue to prevent a sustained loss of funds.2° 





26 See Johnson v. Board of Regents, 377 F.Supp. 227 (W.D. Wis. 1974), aff’d, 510 
F.2d 975 (7th Cir. 1975). 

21 136 N.J. Super. 442, 346 A.2d 615 (1975). 

22 136 N.J. Super. at 446-47, 346 A.2d at 617. 

23 Levitt v. Board of Trustees of Nebraska State Colleges, 376 F.Supp. 945 (E.D. Pa. 
1974). 

24 Johnson v. Board of Regents, 377 F. Supp. 227 (W.D. Wis. 1974), aff’d, 510 F.2d 
975 (7th Cir. 1975). 

25 Scheuer v. Creighton Univ., 199 Neb. 618, 620 N.W.2d 595 (1977). 

26 Krotkoff v. Goucher College, 585 F.2d 675 (4th Cir. 1975). 

27 255 N.W.2d 168 (Iowa Court of Appeals No. 2-57568, April 14, 1977) (Table of Un- 
published Opinions). 

28 Id. 

29 Id. 
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Financial ability was defined as ‘‘the ability to provide from current in- 
come, both cash and accrued, the funds necessary to meet current ex- 
penses, including current debt payment and sound reserves, without in- 
vading or depleting capital.’’*° According to this definition, financial 
ability is not synonymous with financial exigency. Financial ability does 
not have to be critical, pressing, or urgent. Therefore, financial emer- 
gency in the form of a current cash-flow problem would not operate as a 
‘financial exigency’’, allowing a university to breach its contract obliga- 
tions. However, if a state of financial exigency exists, justifying a full ter- 
mination of appointment, it should also justify a temporary furlough. 

In all of the above cases, the financial crisis facing the university was 
more than a temporary cash-flow problem which could be alleviated in 
the next fiscal year. Also, none of these cases involved mid-year altera- 
tion of faculty contracts on a temporary basis. 

Thus, faculty furloughs resulting from financial emergencies are 
distinguishable from faculty layoffs due to financial exigency in that they 
involve a current, temporary cash-flow problem. In a financial exigency, 
contracts are terminated in accordance with their stated or implied con- 
ditions. A furlough is not, as in the financial exigency termination, a 
term of the contract. Also, a furlough is not a way to avoid a financial 
emergency but is a part of the emergency. The temporary financial 
emergency is not one which imperils the institution’s ability to continue 
its programs and services, but is a situation in which the university can- 
not meet its current expenses. Therefore, the approach to analyzing the 
effect of financial emergencies on faculty contract rights should be dif- 
ferent. 

Case law supports the theory that the contract of a tenured faculty 
member can only be terminated (1) where a financial exigency exists; (2) 
for adequate cause as listed in the contract or faculty handbook; (3) when 
a program or department is discontinued; and (4) when a professor retires 
because of age.?1 In the case of a financial exigency, the tenured faculty 
member or faculty members on contract, are removed only after all other 
means of avoiding a crisis have been explored and then with some kind 
of adequate motive as specified in the institution’s rules.?2 However, in a 
furlough situation, the faculty member is not losing his or her job, but is 
getting a unilateral reduction in salary below the contracted terms. 
Therefore, the furlough situation cannot be defined by a financial exi- 
gency clause in the employment contract which only deals with termina- 
tion of employment. 

Since few faculty employment contracts expressly state what is to 





30 Id. 

31 See Keiser v. State Bd. of Regents, 630 P.2d 194 (Mont. 1981). 

32 The AAUP requires twelve months notice or equivalent severence pay for removal 
due to a financial exigency. On Institutional Problems Resulting From Financial Exigency: 
Some Operating Guidelines, 60 AAUP BULL. 267-68 (1974). 
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happen when funds for current salaries no longer exist, it is important to 
find other guidelines for measuring whether or not there has been a 
breach of contract. The factual underpinnings in the furlough situation 
must be defined by specific contract terms, statutes in effect at the time of 
the contract, and a court’s definition of public necessity and public 
policy. Since the funds to pay faculty salaries are derived from money ap- 
propriated by state legislatures, it is important to understand the relation- 
ship between the university and the legislature. 


IV. APPROPRIATION OF PUBLIC MONEY 


Public employment agreements are unlike other employment con- 
tracts simply because of the identity of the parties to the agreement. The 
public university is a creature of the state and its employees are, in a 
sense, servants of the public. As has already been noted, the interests of 
the parties to public employment contracts as embodied in their express 
agreement may not be controlling on all issues. The contract is subject to 
statutes in effect at the time of the contract, and to related university 
documents which are incorporated into the agreement. If state law so 
provides, the board of regents cannot be the final authority on salary 
since the power of appropriation is nondelegable and vested in the 
legislature.33 

As a general rule, public employees’ salaries can be reduced without 


impairing the contracts, so long as a public purpose is reasonably being 
served. In Indiana ex rel. Anderson v. Brand,*4 the legislature of Indiana 
enacted a statute in 1927 which gave tenure rights to teachers. In 1933, 
the legislature enacted another statute which permitted termination of 
teachers formerly tenured. The United States Supreme Court held that 
the act of the legislature in 1927 had created contract rights in the 
teachers. The Court said: 


The principal function of a legislative body is not to make contracts but to 





33 See Henkel, Collective Bargaining in Higher Education: State Legislatures Still 
Hold the Purse Strings, 31 LABOR L.J. 359 (1980). In some states, the governor and not the 
legislature, has cut the higher education budgets. In Illinois, the Illinois Federation of 
Teachers brought a lawsuit to block the funding cuts on the basis that the governor had 
trespassed on the powers of the state legislature. The Federation of Teachers claimed that by 
ordering funding cuts, the governor had violated the separation of powers clause in the state 
constitution. The Federation of Teachers did not attack the cuts on contractual grounds. 
The Illinois Supreme Court ruled that there was no violation of the separation of powers 
doctrine. Although the Illinois legislature has sole power over state appropriations, the 
legislature gave the governor one-time emergency power to balance the budget. The delega- 
tion of authority to the governor was upheld because the legislature gave specific guidelines 
on how the cuts were to be carried out. Higher Ed. Daily, Jan. 20, 1982; Higher Ed. Daily, 
March 17, 1983. The same argument was made in West Virginia by the West Virginia 
Education Ass'n which charged that the governor lacked the power to order budget cuts. 
The West Virginia Supreme Court rejected this argument. School Law News, Feb. 11, 1983. 

34 303 U.S. 95 (1938). 
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make laws which declare the policy of the state and are subject to repeal 
when a subsequent legislature shall determine to alter that policy. Never- 
theless, it is established that a legislative enactment may contain provisions 
which, when accepted as the basis of action by an individual, become a con- 
tract between them and the state or its subdivisions within the protection of 
Art. I, § 10.35 


The Court concluded that an impairment of an employment contract by 
the state is valid only if it is essential and no other alternatives exist to 
serve the public purpose.** Here the Court found no discernable public 
purpose in the new statute. Nonetheless, if a public purpose is fostered 
by a legislatively prompted contract impairment, it may be valid. 

Despite the constitutionality of budgetary reductions in the middle 
of a fiscal year, other contractual difficulties may arise. For example, in 
Busbee v. Georgia Conference of AAUP,?* the court held that once a con- 
tract has been entered into based upon appropriated funds, any subse- 
quent revocation of the appropriation will be an impairment of the con- 
act. #9 

The court found that an appropriations act, which had been re- 
pealed, should not be given retroactive effect if it would impair the 
obligation of a contract which had previously been lawfully made.*° The 
contract involved had been based upon funds allocated for higher educa- 
tion salaries. When the state realized that the appropriations would cause 
a deficit, the state repealed the appropriations act. Although the state 
faced a deficit, the court relied upon the inequality of bargaining posi- 
tions between a state and its employees to base its finding of an impair- 
ment of contract. State employees are powerless to protect themselves 
from a subsequent depropriation of funds. The state, on the other hand, 
can protect itself by a future contract or statute.41 Because the faculty con- 
tract did not contain a provision for a subsequent amendment if funds 
were no longer available, as provided by the appropriations act, the court 
found that the faculty contract was impaired. If the contract had provided 
for a subsequent amendment, however, there would have been no im- 
pairment. This argument can also be made in the faculty furlough situa- 
tion. Where the faculty contract is based upon valid appropriated funds, 
and the legislature reduces those funds, the faculty contracts are thereby 
impaired. 

Critical to the understanding of when a legislature can enact a subse- 
quent act which impairs obligations made under a preceding act is the 
distinction between statutorily created rights and contractually created 
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Id. at 100 (footnote omitted). 

36 Jd. at 108-09. 

37 Id. at 109. 

38 235 Ga. 752, 221 S.E.2d 437 (1975). 
39 Id. at 762, 221 S.E.2d at 445. 

40 Id. at 762, 221 S.E.2d at 445. 

Id. at 762, 221.S.E.2d at 444. 
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rights. In Phelps v. Board of Education,*? the Supreme Court dealt with a 
New Jersey act which provided that teachers could only be dismissed or 
subject to reduced salaries for cause. By a subsequent act, the legislature 
enabled the school board to fix and determine salaries. The board then 
used this authority to reduce salaries without cause. The Supreme Court 
found no impairment of a contract since the earlier act had not establish- 
ed a contractual relationship between the state and the teachers. The 
earlier act, which had prohibited the board from reducing salaries, was 
only a regulation of the conduct of the board and was not a contract with 
the teachers.*3 


A. IMPOSSIBILITY OF PERFORMANCE 


When a legislature appropriates money for the faculty salaries, the 
legislature is not making a contract with the faculty. The faculty employ- 
ment contract is with the university. The university and the faculty 
members contract on the basis of an allotted amount of appropriated 
funds. While at least one court has argued that when a municipality lays 
off employees because of a financial emergency, the contract must be 
viewed under the principles of frustration of contract and impossibility 
of performance,** financial inability of one of the parties is not usually a 
condition to discharge the contract obligation.45 

A contract can be rendered inoperative due to the occurrence or 
nonoccurrence of an event which was a basic assumption upon which the 
contract was made. The occurrence or nonoccurrence must come about 
through no fault of the contracting party, but be due to the fault of a third 
part, e.g. the legislature. When the university contracts to pay a certain 
salary, but the university’s ability to pay depends upon an allocation of 
funds by the legislature, the university would not be discharged from its 
obligation if funds were cut. The university would be presumed, in the 
absence of any provision allowing for a subsequent amendment, to have 
assumed the risk of lack of funds.4* The fixed salary in the contract is in- 
tended to protect the faculty member from any change in circumstances 
within the university. The university is expected to use reasonable efforts 
to meet its contract obligations in the face of financial constraints. The 
university’s performance would only be considered impracticable if there 
were no way at all to meet the salary demands.‘ 


B. COLLECTIVE BARGAINING 


Another issue of importance in determining the relationship bet- 
ween the legislature and the university and its employees is the area of 





300 U.S. 319 (1937). 

3 Id. at 323. 
51 A.D.2d 288, 381 N.Y.S.2d 236 (1976). 
RESTATEMENT (SECOND) OF CONTRACTS § 261 (1981). 
Id. § 261 comment e (1981). 
Id. § 261 comment d (1981). 
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collective bargaining. Because collective bargaining laws are enacted by 
the legislature, the legislature can repeal those laws. However, only if the 
legislature reserves a right to modify the employee contract, can the 
legislature diminish an employee’s rights while a contract is in effect.** 

When a legislature passes an act which reduces a university’s ex- 
pected appropriation and, as a result, amends a collective bargaining 
agreement, the legislature will be impairing the agreement. In Local Div. 
589, Amalgamated Transit Union v. Massachusetts,*® the Massachusetts 
legislature reduced the budget and amended a collective bargaining 
agreement. The court, in finding an impairment, stated: 


In summary, a state may impair an obligation of a public body only with 
respect to some aspect of the contract which was not central to the 
reasonable expectations of the contracting parties, and then only if the im- 
pairment is reasonable and necessary in the furtherance of a valid state 
policy.5° 


While the legislature has plenary power over appropriations, the 
legislature is under some constraints when a valid contract is in effect 
and could be impaired. When the legislature depropriates funds for 
higher education, the university is still bound by its contract obligations 
unless 1) the financial crisis is great enough to be in the public interest to 
allow the university to avoid its contract obligations; 2) the ability to 
manage a limited amount of funds is a condition that cannot be con- 
tracted away; or 3) a statute or constitutional provision can be construed 
as granting the board of regents with the power to avoid its contract 
obligations. 


V. PUBLIC POLICY - A BALANCING OF INTERESTS 


Public policy may permit an impairment of the faculty contracts dur- 
ing severe economic difficulties. Also public policy may limit the ability 
of a public employer to bind itself to a contract which may distort the 
normal political process for controlling public policy.5? Collective 
bargaining legislation provides that certain decisions are exclusively 
within the managerial prerogative of a university. In this context, effi- 
cient use of scarce funds could be considered an exclusive managerial 





48 See Minnesota Educ. Ass’n v. State, 282 N.W.2d 915 (Minn. 1979), appeal dis- 
missed, 444 U.S. 1062 (1980) (the legislature reserves to itself the right to accept, reject, or 
modify certain public employee contracts under the Minnesota collective bargaining laws.). 

49 511 F.Supp. 312 (D. Mass.), modified, 666 F.2d 618 (1st Cir. 1981), cert. denied, 
102 S. Ct. 2928 (1982). 

50 Id. at 317. 

51 For example, in West Virginia, the governor has a constitutional duty to balance 
the budget. W. Va. Const. art. VI, § 51. The Board of Regents may claim that the constitu- 
tion which gives ‘‘the governor the right to take away the money will override anyone’s in- 
dividual agreement.’’ Higher Ed. Daily, Feb. 10, 1983. 

52 Boston Teachers Union, Local 66 v. School Committee, 386 Mass. 197, 434 N.E.2d 
1258, 1266 (1982). 
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decision of the university. Thus, when a university exercises a decision 
on the use of such funds, it would not be subject to breach of contract 
obligations. 

The only time that the question of whether a breach has occurred 
will be easily determined is when the contract itself or an applicable 
statute specifically allows for a furlough when there is a lack of funds. 
For instance, in Board of Education v. Chicago Teachers Union Local ,54 
where one day furloughs were imposed, the court reasoned that the con- 
tractual agreement did not guarantee a full thirty-nine weeks of employ- 
ment. In interpreting the employment contract, the court incorporated a 
provision of the Illinois School Code which gave the board the statutory 
power to control budgetary considerations and to set the annual school 
calendar.*4 The ability to set the school calendar gave the board the abili- 
ty to close the school a day earlier than had been planned. The contracted 
rate of pay was not affected and therefore was not impaired. The contrac- 
tual agreement was also subject to a section of the budget which gave the 
school board the right to layoff employees ‘‘on account of lack of work or 
lack of funds.’’55 

Without a clear statement of rights in the event of lack of funds, the 
ability to furlough faculty will revolve around the determination of 
whether the financial crisis is great enough to be in the public interest to 
allow avoidance of contract obligations. 

The only decision, to date, on the furlough issue which involves a 
university is Karr v. Board of Trustees.5* The plaintiff in Karr was an 
assistant professor at Michigan State University. He was furloughed, 
along with other university employees, for 2.5 days as part of the univer- 
sity’s plan to meet a $30 million cut-back in state appropriations. The 
plaintiff argued that such a furlough was a breach of his employment 
contract which provided for a year’s employment at a fixed salary of 
$17,839.57 

The university defended its action by claiming that a $30 million 
cut-back in appropriations was the kind of financial emergency which 
empowered the university to order furloughs without liability for breach 
of contract.5* The university also noted that the board of trustees, by 
statute and constitution, had the power to control all expenditures from 
the university’s funds and to fix salaries and to remove employees if the 
interests of the university required.5* The court rejected the university’s 
interpretation and found that this general grant of power did not give the 
university the right to automatically breach a contract. 





3 88 Ill.2d 63, 58 Ill. Dec. 860, 430 N.E.2d 1111 (1981). 
Id. at 72, 430 N.E.2d at 1116. 
Id. at 68, 430 N.E.2d at 1116. 
119 Mich. App. 1, 325 N.W.2d 605 (1982). 
Id. at 3, 325 N.W.2d at 606. 
Id. 
Id. at 5, 325 N.W.2d at 607. 
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The court did agree that the university, as a general rule, had the 
power to order furloughs and removals during a financial emergency.*®° 
But the type of financial emergency in the present case was not one 
which automatically empowered the university to order furloughs. The 
court weighed the financial interests of the university against the 
employment interests of the individual. Since the court found no statute 
or decisional law or public policy argument to deny relief to the plaintiff, 
the court held that the faculty contract must be honored.*! Thus, the 
university was ordered to pay Karr and the other faculty for the 2.5 days 
of salary withheld. What kind of financial emergency is required before a 
university can order furloughs was not specifically answered in Karr. 
However, in the Karr court’s opinion, more than a temporary cash-flow 
crisis must be present. 

The basis of the court’s holding is twofold. First, an employment 
contract with a public institution is valid so long as it is explicit and of 
reasonable duration. Second, public policy supports the binding nature 
of contractual agreements in the face of economic difficulties in order to 
protect employees from unilateral layoffs, short-term and long-term. 

The court relied upon Board of Education of Yonkers City School 
Dist. v. Yonkers Federation of Teachers,*? where the city school district 
laid off a number of teachers during a financial crisis. The teachers in- 
volved had a job security clause in their contracts which stated that ‘‘dur- 
ing the life of this contract, no person in this bargaining unit shall be ter- 
minated due to budgetary reasons . . . .’’®3 The court in Yonkers found 
that the agreement guaranteeing public employees job security for a 
reasonable period of time was not prohibited by statute or decisional law 
and was not contrary to public policy. However, the court cautioned that 
not all job security clauses would be considered valid and enforceable.*® 
The clause in the instant case, however, was enforceable for three 
reasons: 1) the clause was of relatively brief duration; 2) the clause was 
not negotiated in a time of financial emergency between parties of un- 
equal bargaining power; and 3) the clause was explicit in its protection of 
teachers from abolition of their positions due to budgetary stringencies.®® 

The court stated that if a financial emergency was severe enough to 
cause bankruptcy, then the job security clause would not become a 
‘‘suicide pact’’.®* In such an instance, pu. «c policy would support sav- 
ing the municipality from bankruptcy and would allow a valid impair- 
ment of the contract obligation. However, when not faced by a great 
public necessity, public policy would uphold the job security clause 





60 Id. 

61 Id. at 8, 325 N.W.2d at 609. 

62 40 N.Y.2d 268, 386 N.Y.S.2d 657, 353 N.E.2d 569 (1976). 
63 386 N.Y.S.2d at 658, 353 N.E.2d at 571. 

64 Id. at 660, 353 N.E.2d at 573. 

65 Id. 

66 Id. at 661, 353 N.E.2d at 573. 
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because of its importance to the maintenance and efficiency of public 
employment.®” 

Another case cited by the Karr court for the proposition that the 
plaintiff's employment contract must be honored is Crider v. State.®* In 
Crider, a one day furlough for state police command officers was upheld 
on the basis that the employees’ contracts did not guarantee a certain 
number of hours that the employees would work. The only employees ex- 
empted from a furlough were those covered by a contract agreement 
which limited the right to layoff and those who performed essential 
public services.*® As to the exempted employees, the court stated that an 
employer is bound by any contractual agreement and would commit an 
unfair labor practice if it unilaterally avoided its contract obligations.7° 
But because the defendant had exempted from furlough those employees 
covered by a contract agreement, the defendant had ensured its contract 
obligations would be honored. The court in Crider would not allow an in- 
stitution to breach its express contractual obligations even in the face of 
financial hardship. 

In Karr, the university argued for the court to accept their economic 
hardship as a public necessity enabling the university to use its discre- 
tion, vested in the board of trustees by the state constitution, to control 
the spending of the university’s limited funds. The university relied 
upon another New York case, Delury v. City of New York,”1 decided the 
same year as Yonkers. In Delury, the plaintiffs were a union of New York 
city sanitation men who were laid off in an effort by the city to alleviate 
its budgetary problems. The plaintiffs argued that their contract, which 
provided for two years of employment, eight hour working days, at a set 
annual rate, was a guaranty of employment for that set period of time.7? 
The city argued that a state statute provided that the city had the right to 
‘‘relieve its employees from duty because of lack of work or for other 
legitimate reasons’’ and also the right to ‘‘take all necessary actions to 
carry out its missions in emergencies.’’’? This statute gave the city the 
right to take such action as was necessary in the face of a financial 
emergency. The Karr court decided that Delury was not controlling 
because it involved a statute, whereas no statute existed to allow the 
Michigan university to reduce faculty salaries in a state of emergency or 
financial crisis. If a state institution must live within its budget for a fixed 
term of one to two years, the legislature may not, by statute, supercede it. 
In Michigan, on the other hand, there was no statutory limitation requir- 





Id. at 660, 353 N.E.2d at 573. 

110 Mich. App. 702, 313 N.W.2d 367 (1981). 
Id. at 709, 313 N.W.2d at 371. 

Id. at 722, 313 N.W.2d at 376. 

381 N.Y.S.2d 236 (1976). 

Id. at 237. 

Id. 








1983-84 FACULTY FURLOUGHS 237 


ing the institution to live within a set budget. Therefore, no implicit right 
existed which allowed for a reduction in salaries. 

The court in Delury stated at the outset that the litigation ‘‘must be 
pragmatically viewed against the background of the well-publicized 
financial crisis facing the city of New York.’’’* The court then stated that 
contract rights are subject to the state’s police powers and this power 
overrides the constitutional provision which protects contracts from im- 
pairment.’5 The court held that contractual provisions cannot serve to 
deprive the public employer of its power to abolish ‘‘such job positions 
as, in its judgment, must be abolished by virtue of economic 
necessity.’’”® 

In Delury, the court found the city code provision preempted any 
contract provision since any code in effect at the time of contract is con- 
sidered a part of the contract when it is made. However, the broad grant 
of power given to the city by the code section involved did not necessar- 
ily cover the situation in the instant case. Although the court clearly 
wanted to construe the code section to cover the financial emergency, the 
code provision does not appear to be the major basis for the court’s deci- 
sion. The decision hinges on the court’s definition of public necessity 
and its views as to what are a public institution’s managerial 
prerogatives. 

Another case which holds that public policy prohibits a government 
agency from contracting away its power to manage itself during periods 
of economic crisis is Boston Teacher’s Union v. School Committee.77 
This decision states that public policy may circumscribe a job security 
clause. Any agreement which attempts to restrict the ability of a school 
committee to determine on an annual basis the size of its teaching staff 
intrudes into an area of exclusive managerial prerogative.”* However, the 
court stated that it would uphold a job security agreement if it was for no 
more than a period of one year.”9 

In balancing the interests of the school against the interests of the 
employee, the court found that the school’s interest in protecting its 
managerial prerogatives diminishes once the year’s budget is estab- 
lished.®° For that year, the employees’ interest in protected employment 
overrides any interests of the school. A furlough in mid-year makes it ex- 
tremely difficult for the teacher to find other employment. Also, as a 
policy matter, an employee should be able to depend upon a school com- 
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mittee adhering to its own determinations of staff size for the year in 
which he is hired.*1 

In balancing the interests of the school against the interests of the 
faculty, the courts in Karr and in Yonkers both uphold a contract of 
reasonable duration and for a fixed sum even though the schools will suf- 
fer hardships. In both cases, the courts note the importance of faculty 
contract rights - the importance not only to faculty members but also to 
the schools. The Karr court stated that in the long-run, honoring its con- 
tractual obligations in the face of economic hardships will benefit the 
university when it seeks to find qualified faculty members.*? Certainly, a 
university with a reputation for honoring its employment contracts when 
faced with immediate and pressing cash-flow problems, will attract bet- 
ter faculty members. Also, the employees’ interest in the contract provi- 
sions and rights are of the utmost importance during periods of high 
unemployment. Public policy favoring impairments should only be 
found in a dire economic emergency and then only if the emergency can 
be alleviated by no other means. 

Gauging public necessity is a subjective determination and courts 
clearly differ on what they consider as the criteria for finding that public 
necessity overrides contract obligations. The Board of Regents, in Busbee 
v. Georgia Conference of AAUP,*? argued unsuccessfully that an impair- 
ment of contract was constitutionally permissible during severe 
economic difficulties. The Regents relied upon Home Building & Loan 
Association v. Blaisdell,** where the United States Supreme Court upheld 
the Minnesota moratorium law enacted during the 1930’s which tem- 
porarily restricted the rights of a mortgagor to foreclose his contract in 
the event of default. The court in Busbee refused to apply the reasoning 
of Blaisdell because there was no showing of an economic necessity as 
great as that of the 1930’s. 

The dissent in Busbee argued that an exception should be made to 
the constitutional provision against impairment of contract obligations. 
According to the dissent, the economic necessity presented by the 
repealed appropriations act warranted the exercise of the police power.®5 
However, to be legitimate, the use of the power must be justified by 
public necessity. The basic difference between the majority and the dis- 
sent in Busbee is the interpretation of public necessity. The majority in- 
terprets public necessity as being a state of dire financial crisis facing 
the school. The dissent, on the other hand, viewed the crisis involved in 
the context of the overall economic depression of this country and the 
world: ‘“‘This Court can take notice that this nation is in the midst of its 
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worst depression since [the Great Depression]. A look at cities such as 
New York and nations such as Italy, England, and Australia convinces us 
of the holocaust that can result from continuous and unbridled deficit 
spending.’’®¢ 

As illustrated by the Busbee majority and dissenting opinions, the 
definition of public necessity will vary depending upon the context in 
which the court views the financial emergency. Viewing the emergency 
in terms of the world situation is clearly erroneous since it has little to 
do with the current litigation before the court. Viewing the financial 
emergency within the context of the state deficits is also erroneous 
because the suit is only between the university and its employees. 
Whether or not the state has money for appropriations for higher educa- 
tion is not the issue. Rather, the issue is whether the university must 
honor its contractual obligations. The duty of the university should be 
viewed within the university’s ability to meet its financial crisis. To look 
beyond the ability of the parties to the suit to meet the contract 
demands, makes the assessment of the financial emergency unwieldly. 

While cases involving impairment of contract during the depression 
of the 1930’s state the general rule that a reduction in salaries will be 
allowed if the public interests demand it, these cases do not support an 
impairment of contractual obligations under all kinds of economic hard- 
ships. Also, the validity of the depression cases which allow impairment 
in times of economic necessity may no longer be of much precedential 
value today because of the expansion of due process rights and collective 
bargaining rights in labor law.*? The depression cases do stand for the 
proposition that the hardship must be great. The financial exigency 
cases also hold that the financial emergency must be substantial, affec- 
ting the survival of the school at the most, and the security of the educa- 
tional programs and services at the least. 


VI. POWER OF THE COURT OVER APPROPRIATED FUNDS 


Once a court finds that a breach has been committed, a university 
must pay the amount of the contracted salaries even though the universi- 
ty may not have the funds to meet the salary demands. This brings up 
the question of what power the court has to require the university to 
take money from one source and use it for salaries. The court clearly 
does not have the power to make the legislature appropriate enough 
money to meet the contracted salary demands.®* 

A court also cannot require a university to sell some of its assets to 
meet financial demands. In Bloomfield, the appellate court disapproved 
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of the trial court’s finding that no financial exigency existed based upon 
the fact that the university had property which could be sold to relieve 
the financial crisis. The appellate court stated, ‘‘Whether such a plan of 
action to secure financial stability on a short-term basis is preferable to 
the long-term planning of the college administration is a policy decision 
for the institution. Its choice of alternatives is beyond the scope of 
judicial oversight . . .’’®® The decision to retain or to sell university pro- 
perty is a business judgment exclusively for the university to exercise. 

In none of the cases discussed in this article, has the court directed 
the university on how it is to pay the judgment. However, if the universi- 
ty has funds, but not designated as salary, the question becomes, can the 
court require the university to use those funds to cover the costs of the 
judgment? 

In an analogous situation, Serrano v. Priest,9° in which attorney’s 
fees were ordered to be paid by the department of education, the trial 
court ordered the state comptroller to pay $800,000 plus interest from 
funds appropriated for the ‘‘operating expenses and equipment”’ fund. 
The trial court could not order appropriations to be made in future 
budgets.°1 However, the appeals court could examine the appropriation 
acts of subsequent years and direct the state comptroller to pay the judg- 
ment from those funds.®? The appeal was brought in the Serrano case 
because the comptroller refused to draw a warrant for money to pay the 
attorney’s fees from the appropriated money. The court stated that 
although the legislature has broad authority to adopt ‘‘appropriate 
measures’’ to control government expenditures, ‘‘the legislature enjoys 
no constitutional prerogative to disregard the authority of final court 
judgments resolving specific controversies within the judiciary’s do- 
main.’’%3 ; 

Therefore, it appears that while a court cannot order the legislature 
to re-appropriate sufficient money to pay the contracted salaries, the 
court can order that the university pay the contracted salaries from funds 
already appropriated. When the rights of the parties to a contract have 
been litigated, and the finding is that the university must meet its obliga- 
tions, the legislature is not free to ignore the needs of the university for 
funds to meet the judgment. 
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In Serrano, the court ordered payment of attorney’s fees from the 
unexpended and unencumbered ‘‘operating expenses and equipment’”’ 
fund because it was sufficiently broad to cover attorney’s fees.®5 It may be 
that the court would have to find some general fund from which money 
can come to pay salaries. If the money available is not sufficient to pay 
the costs of the salaries, money may come from a subsequent appropria- 
tions act if an appeal is necessary to enforce the payment. 


Vil. CONCLUSION 


As these cases illustrate, to unilaterally modify a contract term, there 
must exist a financial emergency which is so compelling that a breach 
can be viewed as a public necessity. However, there is not much con- 
sistency in the definition of public necessity. The best approach is to 
view the crisis facing the university in the context of that particular in- 
stitution rather than in terms of the general economic depression within 
the state. 

In any decision based upon public policy considerations, balancing 
the rights of the faculty against the financial hardship facing the univer- 
sity is important. Economic problems which are caused by depropriated 
funds will not normally be of such urgency that a state of public necessity 
could be declared in order to validate a breach of an employment con- 
tract. In order to determine if a breach is a valid impairment, a court’s 
definition of what constitutes a public necessity will be controlling. 

If a statute or constitutional provision exists which empowers a 
public institution to modify its contractual agreements when faced with a 
financial emergency or lack of funds, the courts will uphold the 
modification because the statute will be a part of the contract if it was in 
existence at the time of the contract. If the statute has the effect of repeal- 
ing a statute upon which the contract was based, the statute will be an 
impairment of the contract obligation. 

In each situation where a furlough is proposed as a way to eliminate 
a deficit budget, contract rights can only be defined in terms of the 
specific contract terms, statutes in effect at the time of the contract, and 
the gravity of the financial crisis. 

What these cases clearly point out is that, to avoid litigation, a 
university must have established internal guidelines which can be incor- 
porated into an employment contract, which will clearly set forth the 
powers of the university in times of money shortages when the university 
is unable to meet its payroll.** 
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The best options for an institution are to write into the employment 
contracts or institutional handbooks: 

(A) Make all contracts subject to sufficiency of state appropriations. 
Thus, this becomes a condition precedent to a faculty member re- 
ceiving a full year’s pay, and if appropriations are cut, it may justify 
a furlough - or less than a full year’s pay. 

(B) Put into the contracts rules specifically allowing furloughs to 
meet short-term cash flow problems resulting from depropriations. 
This then has the same contract force as a financial exigency rule. 

In this way litigation will be avoided and a standard academic procedure 

will be determinative of the issue. 


MARY SANDERS RICHARDS 
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APPENDIX 
NACUA UNIFORM SUBJECT MATTER 
INDEX FOR LEGAL ISSUES RELATING 
TO COLLEGES AND UNIVERSITIES 


ACCREDITATION—Encompassing such issues as judicial review 
of accrediting decisions, due process and antitrust considerations. 


ADMINISTRATORS—Encompassing sample employment con- 
tracts and procedures for selecting administrators. (Deans and 
departmental chairpersons are considered administrators for pur- 
poses of this classification.) 


ADMISSIONS—Encompassing primarily administrative matters 
regarding admissions, including fraud in the admissions process. 
Issues concerning discrimination in admissions are subsumed 
under ‘‘DISCRIMINATION.’’ 


ATHLETICS AND SPORTS—Encompassing issues concerning 
telecasting of sporting events, but not including discriminatory 


issues such as those arising under Title IX, which are indexed 
under ‘‘DISCRIMINATION,”’ nor coaching staff employment 
issues, which are indexed under ‘‘FACULTY”’ or ‘‘PERSONNEL.”’ 


ATTORNEYS—Encompassing matters concerning the role of the 
college and university attorney and issues of attorney-client 
privilege. 


AUXILIARY ENTERPRISES—Encompassing the operation of book- 
stores, food service operations, campus shops, university presses 
and other organizations operated and directly managed by institu- 
tions, and for whose actions the institution is generally liable. 


BANKRUPTCY—Encompassing matters with regard to student 
debts, and withholding transcripts of students who have had debts 
discharged in bankruptcy proceedings. For general transcript 
withholding see ‘‘DEBT COLLECTIONS;”’’ for bankruptcy of in- 
stitutions, see ‘‘FINANCIAL ASPECTS OF INSTITUTIONAL 
MANAGEMENT.”’ 


CONTRACTS—Encompassing matters relating to construction 
contracts, the effect of state competitive bidding statutes, leases of 
both real and personal property, publishing contracts, and music 
performance agreements (ASCAP, BMI, SESAC). Matters relating 
to licensing, ownership, and royalty distribution arising between 
the institution and insiders, such as students and faculty, are 
found under the headings ‘‘COPYRIGHT,’’ ‘‘PATENTS,”’ or 
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‘““‘TRADEMARK,”’ as appropriate. This heading does not include 
matters regarding government research contracts, which are under 
the heading ‘‘RESEARCH,’’ nor matters of implied student- 
institution contracts or contracts of enrollment, which are under 
the heading ‘‘STUDENTS.”’ 


COPYRIGHT—Encompassing issues relating to institutional 
ownership of work accomplished by faculty, students, and other 
insiders, copyright of computer software, and issues relating to fair 
use and photocopying. 


CREDITS AND DEGREES—Encompassing matters of degree 
revocation, questions of institutional authority to grant credits and 
degrees, and matters of fraud, omission, and misrepresentation af- 
fecting validity of credits and degrees. 


DEBT COLLECTIONS—Encompassing collection of the financial 
obligations of students and faculty to institutions, but excluding 
issues in statutory bankruptcy actions, which may be found under 
the heading ‘‘BANKRUPTCY.”’ 


DISCRIMINATION—Encompassing matters of discrimination on 
the basis of age, race, color, religion, sex, national origin, hand- 
icap, or other reason, in admissions, employment (except with 


regard to faculty, who are discussed under that heading), avail- 
ability of educational opportunity, in the operation of statewide 
educational systems, and in athletic programs (e.g., matters under 
Title IX). Also including affirmative action, sexual harassment, 
and discrimination in awarding scholarships. 


FACULTY—Encompassing matters of academic freedom in first 
amendment issues, sample employment contracts and appoint- 
ment letters, sample faculty handbooks and manuals, appoint- 
ments, renewals, non-renewals and tenure issues (including dis- 
crimination). 


FINANCIAL AID TO STUDENTS, ADMINISTRATION OF (STATE 
AND FEDERAL)—Encompassing award criteria and federal record- 


keeping requirements. For matters regarding debt collection, see 
that topic. 


FINANCIAL ASPECTS OF INSTITUTIONAL MANAGE- 
MENT—Encompassing fi ancial obligations of institutions, chari- 
table solicitation by institutions, fund raising, investments, and 
bond issues. Also including matters of financial exigency, 
retrenchment, and institutional bankruptcy. 


FOUNDATIONS—Encompassing issues regarding college or uni- 
versity related entities concerned with charitable research and 
alumni functions, and regarding organizations characterized by 
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apparent autonomy from the institution and for whose actions the 
institution is ostensibly not liable. 


GOVERNANCE—Encompassing matters of institutional autonomy, 
the constitutional status of state institutions, and rules relating to 
regulation of public access to campus and facilities. 


HEALTH SCIENCES—Encompassing legal matters relating to the 
operations of health science programs and health service delivery 
programs, governance of academic health centers, relationships of 
health science schools to parent universities, affiliated hospitals 
and other institutions, methods of staff cooperation, faculty prac- 
tice plans, shared resource and facility plans, governmental regula- 
tions, issues of special interest to veterinary schools, and confiden- 
tiality of medical records. 


INSURANCE—Encompassing all types of insurance and indem- 
nification issues and including sample policies. 


LABOR LAW—Encompassing academic collective bargaining and 
all matters arising under the National Labor Relations Act and 
related federal labor statutes. 


LEGISLATION—Primarily a referral category, for copies of pend- 
ing and enacted state and federal legislation that affects the in- 
terests of institutions of higher education. 


LIABILITY—Of Institutions: agency questions, releases, and im- 
munities. Personal: of governing boards. With regard to matters of 
insurance and indemnification, see ‘‘INSURANCE.”’ 


MUSEUMS AND COLLECTIONS—Encompassing all legal matters 
relating to college and university museums, collections, galleries, 
and historic properties, including: (a) governance, relationships 
with parent institutions, and responsibilities for management and 
operation, (b) special legal problems associated with such ac- 
tivities, such as the loan of properties, the acquisition of collec- 
tions and properties by gift, purchase and loan, use, maintenance, 
and disposal (deaccession) thereof by gift or sale, (c) access by 
scholars and the public, (d) conservation and safeguarding of col- 
lections and properties, and (e) governmental regulations pertinent 
to such matters. 


PATENTS—Encompassing legal developments in intellectual pro- 
perty and patents, matters arising under the University and Small 
Business Patent Act and other federal regulatory and statutory mat- 
ters, example and institutional patent policies including royalty 
distribution procedures, information relating to issues in disputed 
ownership of inventions. 








1983-84 INDEX 261 


PERSONNEL—Encompassing issues pertaining to personnel other 
than faculty and administrators. 


REAL PROPERTY—Encompassing issues in zoning, acquisition, 
and divestiture of land. For issues arising in building construction, 
see ‘‘CONTRACTS.”’ 


REGULATORY MEASURES, FEDERAL AND STATE (NON- 
DISCRIMINATION ISSUES)—This category encompasses issues of 


regulatory impact as well as aspects of particular regulatory 
schemes. 


RESEARCH—Encompassing research assistance agreements with 
outside entities, and government research contracts and grants. 
See ‘‘FOUNDATIONS”’ for issues regarding quasi-independent 
and independent research corporations set up by institutions. 


STUDENTS—Encompassing matters relating to students, in- 
cluding academic standards, academic and disciplinary pro- 
cedures and due process, handbooks, regulations, issues concern- 
ing theories of enrollment contracts, foreign students, student or- 
ganizations and activities, student participation in institutional 
governance, criminal conduct, and student publications. 


TAXATION—Encompassing such issues as tax sheltered annuity 
programs, tuition remission arrangements, and taxability of 
stipends. 


TELECOMMUNICATIONS—Encompassing matters arising out of 
institutional operation of television and radio stations. 


TRADEMARK—Encompassing issues relating to trademark protec- 
tion for university insignia, the proprietary interest of institutions 
in their insignia, and other trademark issues. 


TRUSTS, ESTATES, AND GIFTS—Encompassing matters of defer- 
red giving, restrictive gifts involving arguably unlawful classifica- 
tions, and general matters of trust administration and philanthropy 
for the benefit of the institution. 


TUITION AND FEES—Encompassing such matters as residency 
determinations for tuition and fee purposes and the scope of 
authority of governing boards to impose and expend tuition and 
fees. 
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